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CURRENT EVENTS. 





PrivaTE Corporations.—The Missouri pri- 
vate corporation laws do not meet the ap- 
proval of our Federal judges. In a recent case,! 
Judge Treat expresses his views in the follow- 
ing terms—‘‘one of those corporations toler- 
ated by the laws of Missouri, whereby a man, 
in order to escape his obligations as a private 
individual, incorporates himself by bringing 
in just a sufficient number of others to com- 
ply numerically with the requirements of the 
statute, so that ifthe business is successful, 
all will be well; but if it is unsuccessful, 
those dealing with the concern may have no 
remedies against the only real party who is 
transacting the business. That class of cor- 
porations has been characterized by Brothers 
Miller, McCrary, and Brewer very emphat- 
ically ; but as long as it is the law, every man 
who deals with such a corporation does so 
with a full knowledge of the opportunities 
thereby presented to effect a result which 
may be thought inequitable.’’ 

The Missouri statute like similar enact- 
ments in many other States are designed, to 
enable enterprising but cautious persons to 
conduct a partnership business, putting in 
jeopardy only a portion,not the whole of their 
estates, as they would do under the common 
law system of partnership. Under the pri- 
vate corporation law, they can limit their res- 
ponsibility to certain amounts, or to a certain 
portion of their property, so that in case of 
evil fortune, the corporation may become 
bankrupt, while the corporators flourish in 
undoubted solvency—and even affluence. 
And in the absence of fraud, there is no hard- 
ship in this, for if the liability of the company 
is limited, so is its credit. Every body is 
forewarned, and he who trusts such a corpor- 
ation on the faith of the personal assets of 
any or all the corporators does so at his peril, 
and in case of disaster has nobody to blame 
but himself. This is the theory of the stat- 
ute; whether in practice it operates to en- 
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courage reckless speculation, and fraudulent 
practices is another and a very different ques- 
tion. 

The statute neither expressly gives nor 
withholds the privilege, which in absence of a 
bankrupt law, is enjoyed by all insolvent 
debtors of preferring creditors, and in that 
respect is defective. If a corporation of this 
description can prefer a corporator creditor 
over its general creditors, there is manifestly 
a temptation to fraud and an opportunity to 
practice it, which should not be granted to a 
class of debtors upon which the law confers 
peculiar privileges and exemptions from lia- 
bility. For this evil Judge Treat finds a par- 
tial remedy in the principle, that when a cor- 
poration is insolvent, its directors are no 
longer the managers and agents of the stock- 
holders, but become trustees for the creditors 
at large, and are jointly and severally res- 
ponsible for the misappropriation of assets 
in the preference, whether made by assign- 
ment or confessed judgment. : 

.This is all well enough if the directors are 
themselves solvent, but how would it be if 
they were irresponsible, mere figureheads, 
and the substantial stockholder, was not an 
officer or Uirector at all, and yet the preferred 
creditor? We submit that Judge Treat’s 
ruling might well be carried further, and 
that when a corporation becomes insolvent 
and its directors are transformed into trustees 
for the general creditors, they are denuded of 
their right to prefer creditors, if any such 
right they ever had, and that any assignment 
or confession of judgment by them is ultra 
vires and void. 

It is possible that while in a state of per- 
fect solvency, there might be such a conjunc- 
ture as would, in view of great advantages 
in trade, authorize the corporation to make a 
partial preference, or grant a lien to a partic- 
ular creditor, but when a charge is placed 
upon the whole of the assets of the concern, 
there can be no doubt that insolvency,actual 
or imminent, was the inducement operating on 
the directors, and that they had violated the 
duty which they owed to the general creditors. 





CuanGes in Copes.—In Virginia a revision 
of the code is now in progress, and The Vir. 
ginia Law Journal has invited gentlemen of 
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the profession to give the revisors the benefit 
of their suggestions, and proffers space in 
the journal for that purpose. One corres- 
pondent, availing himself of the privilege, 
and, premising that in ‘‘Virginia there are 
some very grievous, statutes as well as some 
most execrable judge made laws,’’ proceeds 
to condemn the law, which permits a debtor to 
discriminate among his creditors, and give a 
preference of payment to one debt over an- 
other of ‘‘equal dignity.’’ He regards the 
law of the State, relating to married women, 
as grossly imperfect; and deprecates the 
“‘law’s delay.’’ There are other topics 
treated in his communication upon which 
comment is, for the present at least, preter- 
mitted. As to preferring creditors, it may 
be asked, why should there be, in Virginia, 
any difference in the ‘‘dignity’’ of debts? 
In most of the States there is no such differ- 
ence, except the priority of judgments by 
reason of their lien, and the operation of the 
statutes of limitations. Wecan see no rea- 
son why a bond debt should have a priority 
of payment out of the assets of a decedent, 
or an insolvent, over a debt by simple con- 
tract. We concur, however, in the sugges- 
tion, except that the prohibition of prefer- 
ences should operate only on debts con- 
tracted after its enactment. A _ grievous 
hardship of the last bankrupt law was, that 
it precluded debtors in the South, impover- 
ished by the war, from protecting their 
friends, endorsers and securities, which they 
had a perfect right by law to do when the 
contracts were made. While not strictly an 
ex post facto law, an act prohibiting prefer- 
ences, and applied to existing liabilities, 
‘would have enough of aretrospective quality 
‘to operate, in many instances, very harshly. 
One who endorses a note to aid a worthy and 
struggling friend, has certainly no vested 
right to protection in case of disaster, but as 
‘such protection was lawful and usual when 
his contract was made, it is rather hard mea- 
‘sure in a legislature to deprive him of it. 

As to married women, the correspondent of 
the Virginia Journal is extreme and radical to 
the last degree, the statute he proposes is in 
these words: ‘‘No married woman shall here- 
after be under any disabilities by reason of 
coverture.’’ Now in regard, respect, esteem, 
weneration, and affection for the ladies, we 





yield to no Virginian that was ever born, but 
we must say that we regard many of the dis- 
abilities to which women are subject in the 
married state, as operating more for their 
protection than to their disadvantage. No! 
we cannot agree that the axe should be laid 
at the root of the tree cf woman’s legal rights 
and wrongs, the pruning knife is the appro- 
priate implement, and it should be carefully 
and scientifically used. Much has been done 
to improve the legal status of woman since 
the days when a wife could be legally 
thrashed by her husband with a switch; and 
it must be confessed that much remains to be 
done before a perfect system, which wrongs 
neither wife, nor husband. nor child, nor 
third person, can be attained. 

The ‘‘law’s delay’’ is another time-hon- 
ored grievance which, like the poor, we have 
always with us, and which, it is to be feared, 
we will have to the end of the chapter. It is as 
old as the time of Shakespeare and no doubt 
very much older. In dealing with this as 
with many other like subjects, the difficulty 
is, that general rules must needs be adopted, 
and that their application will often work in- 
justice to one side or the other, sometimes 
to both. Besides the many law suits which 
ought neve# to be brought, there are law suits 
which should be ended at the return term, 
others which in justice should survive for 
months, and still others the due adjudication 
and just settlement of which may well require 
years. To apply the same general rules to 
all these varying classes of cases requires 
careful legislation on the-part of the law giver, 
and the most judicious discretion on that of 
the judges. 

We wish our Virginia friends a happy issue 
with their revision. 





Kansas Bar AssociatTion.—We have read 
with much pleasure the proceedings of the 
Kansas Bar Association at their annual meet- 
ing, held at Topeka, Kansas, on the 12th of 
January, 1886. The attendance was large, 
and great interest was manifested in the pro- 
ceedings. Addresses were delivered on the 
following subjects: ‘The Proposed Consti- 
tutional Amendment,’’ (of Kansas,) by Al- 
bert H. Horton, President of the Association ; 
‘‘Codification,’’ by George R. Peck, Topeka; 
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‘‘Our Jury System,’’ by T. F. Garver, Salina ; 
‘“‘The Supreme Court,’’ by L. B. Kellogg, 
Emporia: ‘‘The Integrity of the Legal Pro- 
fession,’”?’ by W. D. Webb, Atchison; and, 
‘*Libel,’’ by D. J. Brewer, Leavenworth. 

From the address of the President of the 
Association it appears that the Supreme 
Court of Kansas, like those of many other 
States, is afflicted with an overburdened 
docket, the amount of business being in «x- 
cess of the working capacity of the court. 
The contemplated constitutional amendment 
is designed to remedy this evil, by increasing 
the number of judges. Of all the addresses 
we can safely say that they are well written, 
and treat their respective subjects with great 
ability. The subjects of which they treat 
are of present and pressing interest, what are 
sometimes are called living and burning is- 
sues. We will endeavor, at an early day, to 
take suitable notice of these excellent ad- 
dresses. That of Judge Brewer impresses us 
so favorably that we reproduce it in this 
number of the JouRNAL. 





LiseL.—The following is the address on 
the subject of ‘‘Libel,’’ delivered by Hon. 
David J. Brewer, before the Kansas Bar As- 
sociation, January 12th, 1886: 

‘There is an association in this city passing un- 
der the euphonious and suggestive name of the 
St. Ananias club. The single andsupreme law of 
that club is, as I am informed, that no member is 
at liberty to tell the truth when a lie is possible. 
The well known ability of its members is assurance 
that a truth proceeding from their lips must feel 
wondrous lonely. Inthe home of this club, and 
in the presence perhaps of some of its distinguished 
members, I venture to assert that a lie is criminal 
and ought to be punished. 

While I know of no other organization which so 
definitely and openly asserts and maintains this 
cis- Atlantic rule, it is a matter of common knowl- 
edge that no nation has achieved such success or 
won such eminence in this department of profes- 
sional lore as ours. 

‘DeQuincy, in one of his unique and memorable 
essays, has treated of murder as a fine art. Some 
brilliant essayist of to-day can find an equal field 
for his genius in the wonderful achievements of 
the accomplished liar. 

It must be remembered there is a diversity in 
falsehood; that one lie differeth from another lie 
in skill, as well as in dishonor and injury. There 
is the coarse, naked, spoken untruth of the uned- 





ucated man, who knows not the capacity of lan- 
guage. There is the indirect lie: the untruth con- 
veyed by him who so uses language, and so aids 
it by expression and gesture, that while each sep- 
arate clause, and even the sentence as a whole, 
may under some aspects be considered true, yet 
the hearer receives only a falsehood. And then 
there is the lie of silence: keeping still when obli- 
gation requires speech. As Sam. Jones epigram- 
matically express it, ‘ keeping still i: a horse trade 
is the meanest kind of lying.’ 

I said that this nation was preeminent in this 
department. Our worthy president has recently 
said: ‘I dont think there ever was a time when 
newspaper lying was so general and so mean as 
at present, and there never was a country under 
the sun where it flourished as it does in this. The 
falsehoods daily spread before the people in our 
newspapers, while they are proofs of the mental 
ingenuity of those engaged in newspaper work, 
are insults to the American love for decency and 
fair play of which we boast.”’ 

Indeed, of only one American has it ever been 
affirmed that he could not lie, and he died many 
years since, leaving neither descendant nor heir. 
Nor is this, philosophically considered, to be 
wondered at. 

Freedom borders on licence, and no natiom 
was ever so freeas ours. It requires some train- 
ing, some strength of character, to perceive that 
freedom to speak is not the same as licence to lie. 

Success invites libel. Indeed, so strangely and 
seemingly Msuperably are they connected, that a 
libel may be considered proof of one’s success. If 
aman achieves success in business, he is denounced 
as a thief and a robber; in public life he is dubbed 
a demagogue. If at the bar, for the lack of amore 
execrable term, he is called a master liar. 

We are wont to speak of the newspaper as the 
great liar and libeler. So strong is this conviction 
with many, that lremember hearing one of the 
foremost men in the nation say that the great 
struggle of the American people to-day for liberty 
was against the press. Doubtless, by reason of 
its position, its relation to the universal home and 
the every-day life of society, it is the most con- 
spicuous; but it ill becomes the bar to look dowm 
upon the press, and with uplifted bands thank 
God I am not even as that publican. 

Doubtless the newspaper opens the most con- 
venient door for libel, and that, too, libel of the 
worst and most dangerous kind. Unquestionably 
there are men in that profession who dishonor it, 
and make their papers simply the media for tra- 
ducing men they dislike, and pouring out before 
the public the volume of their own vile thoughts. 

But it is equally true that the leading editors, 
they who represent the better thought of the press, 
and who are faithfully toiling to elevate it to its 
true place and work in society, are as chary of un-- 
truth as any. In our criticism of the press, we 
too often forget two things: First, severe criticism 
is not libel. A man conscious of rectitude may 
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justly welcome criticism if fairly made, although 
severe. Indeed, one main duty of the press is to 
elcsely watch public affairs and public men, and 
criticise without fear or favor. 

I may be pardoned for stopping here to say, that 
I think the most conspicuous examples in the 
press of to-day of criticism without libel are the 
legal periodicals. Without mentioning papers 
nearer home, take the Central Law Jonrnal. of St. 
Louis, for instance. It has criticised my own 
opinions freely, and sometimes severely; so of 
almost every judge whose opinions it has pub- 
lished or noticed, and yet I do not remember a 
single instance in which it ever dropped from the 
dignity of a critique to the baseness of a libel. 
Such a paper helps those whom it criticises, and 
honors the profession in which it toils. 


Now what remedies does the law afford for li- | 


bel, and what can be done to check such wrongs? 
Where a libel touches property, the law, both in 
theory and practice, furnishes adequate redress. 
Slander of title, hbel destroying a business man’s 
financial standing, invoke actions in which ample 
redress may be given, and in which, asa matter 
of fact, juries and judges generally award suffi- 
cient compensation. But when libel touches 
character, it is unfortunately true that generally 
no adequate redress is obtainable, and of all libels 
those affecting character are the meanest, most 
dangerous and reprehensible. 


‘He who steals my purse, steals trash, 

But he that filches from me my good name, 
Robs me of that which not enriches him, 
And makes me poor indeed.’ 

There are two remedies given by the law; one 
a criminal prosecution, and the other a civil action 
for damages. The former is seldom resorted to, 
because conviction is difficult. In ajury of twelve, 
almosi ‘always is found one or more friendly to the 
libeler, or who, having little or no character to 
lose, think an attack on character no crime. Ex- 
perience shows that only in the more aggravated 
cases cana criminal conviction for libel be ob- 
tained. 

The theory of the civil action is, that a jury 
shall award all damages which the plaintiff has 
suffered by the libel. And if this theary were ac- 
complished in practice, the law would afford ade- 
quate protection, and libels rapidly cease. But 
the practical administration of the law in this re- 
spect is a failure. Not that the juries fail under 
the directions of the court to adjudge a libel libel- 
ous, and find a verdict for the plaintiff; but the 
too common result is, the damages being left to 
their discretion, that the award is only nominal. 
This simply adds insult to injury. It affords the 
libeler the (to him) pleasant privilege of assert- 
ing that the plaintiff's character is found to be 
worthless. No matter how untrue and atrocious 
the charge, his character is so poor that he has 
suffered no damage therefrom. Of course this 
deters from any civil action. It is no consolation 
to a man who has been libeled to have a jury de- 





clare the fact, and accompany the declaration 
with the further statement that he has suffered 
nothing thereby. This action on the part of jur- 
ors results from two causes: First, an indifference 
as to libe] and character; and, second, a fear that 
they themselves may be the objects of insinua- 
tions and attacks for which no adequate redress is 
furnished. 

To obviate this difficulty, this has been sug- 
gested—a suggestion which can be made opera- 
tive only through legislative action—and that is, 
that upon every verdict for plaintiff in a civil ac- 
tion for libel, it shall be the duty of the court to 
add a penalty of $500 or $1,000, to enter into and 
become a part of the judgment, unless the jury 
shall find affirmatively that the libel was pub- 
lished in good faith and after reasonable inquiry. 
This, of course, will relieve those who inadvert- 
ently and without any malice gave circulation to 
a libel; those who, after making careful examin- 
ation were led to believe that the charges they 
made were true, and will only make those smart, 
who either wantonly or carelessly publish un 
truths about their neighbors. 

Some such provisions as this would doubless 
check libel; for the libeler generally feels only in 
his pocket, and when he is sure that a libel will 
be expensive, he will be cautious with his pen. 
This is designed only to make the practical exe- 
cution of the law of libel more effective, and to 
that end is worthy of thought, for a lawshould be 
not only in theory, but also in administration, a 
terror to evil doers. I believe in the virtue and 


| value of punishment; it is wholesome for the in- 


dividual and beneficial to society. The tintinna- 
bulation of your mother’s slipper on that part of 
the body in which the spinal column has, in the 
language of the railroad men, its ‘“ terminal 
facilities,” may not have been music for the 
present, but was sweet song forthe future. It 
was punishment for wrong done—inducement to 
coming right; and so I believe in the value of a 
provision which tends to make the executive of 
any law directed against wrongdoing operative 
and forceful. 

But, after all, itis a common truth that no law 
is stronger than the sentiment behind it. Espe- 
cially is that true in a free country, where the 
people not only make but execute all the laws; so 
the great duty of every man is to strive to create 
a public sentiment which will always and every- 
where denounce a libeler as a criminal against so- 
ciety. To that end our profession, the chosen ex- 
ponents aud administrators of the aw, have special 
duties. We should see to it that no libel or slan- 
der finds a home intheforum. And here I’may 
be permitted to say that I think our profession is 
grossly delinquent. How often do we hear from 
the lips of counsel, pleading the freedom of the 
forum as their defense, the most atrocious slan- 
ders upon opposing clients and witnesses. Insult, 


. calumny and abuse are the only weapons which 


some lawyers seem able to wield. How can we 


} expect juries to place a high walue upon charac- 
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ter, or think libeJs grievous wrongs, when, while 
they sit in the jury box, they hear calumny and 
slander pouring from the lips of counsel un- 
checked by the court, and are told that that is one 
of the privileges of the court room. I need not 
say to the better lawyers that such language from 
the lips of the counsel seldom helps, but almost 
invariably prejudices their cases, in the minds of 
the court and jury. I only insist, now, that our 
profession owes it to society, owes it to the com- 
mon good, to see that a radical reform in this re- 
spect is accomplished in the court room. 

Again, as citizens, and in common with all other 
citizens, we owe the duty of striving to purify and 
strengthen public sentiment in this respect. A 
noble life always makes the community in which 
it is cast the better. It is the function of charac- 
ter to uplift character, and if we would help stop 
the circulation of untruths, we ourselves in all 
things must be truthful. He whose lips never 
utter aught but the truth fills the air in which he 
moves with its sweet aroma, and they who breathe 
that air are themselves inspired by it to truthful- 
ness. 

Let us all, therefore, be ever loyal to truth, 
believing that in so doing we are doing the best 
we can to stay the lips of the slanderer in thesure 
words of the poet: 


‘Truth crushed to earth shall rise again: 
The eternal years of God are her’s.’ ” 








NOTES OF RECENT DECISIONS. 





HusBanp AND WiFE—CONVEYANCE BY WIFE 
IN FRAvuD OF HER HusBanp’s Marita Rieuts. 
—In marriage as in other contracts, it some- 
times happens that fraud is practiced by one 
of the parties on the other, who is deprived 
of some material advantage which he or she 
had a good right to expect from the union. 
Usually it is the husband who under the in- 
fluence of other parties, interested in his suc- 
cession, by secret conveyances, made before 
the marriage, defeats the reasonable expec- 
tations of the wife. Occasionally, however, 
the position of the parties is reversed, and 
the bride is not the victim but the despoiler. 
Such a case was recently adjudicated in Kan- 
sas.' A widow, upon the eve of her second 


marriage, executed a deed by which she con- 
veyed to her children by her first marriage, 
her whole estate. The marriage took place, 
and the husband, upon learning the facts, filed 
a bill to have the deed of the wife to her chil- 


1 Green v. Green, Pacific Reporter Vol. X No. 2 p. 
156. 








dren, and their deeds to a purchaser with 
notice, set aside for fraud on his marital 
rights. There was a demurrer to the bill 
which was sustained by the trial court, and 
upon appeal the Supreme Court (Horton, J.) 
said: ‘‘On the part of the defendant it is 
claimed that the sole question for our con- 
sideration is whether a voluntary conveyance 
of all her real estate, executed by a woman 
on the eve of her marriage, without the knowl- 
edge and consent of her intended husband, 
is fraudulent as to his marital rights. If this 
were the only question in the case we might, 
perhaps, repeat what is said in Butler v. But- 
ler,” that it may be doubted whether it is the 
law in Kansas to day, that such a conveyance 
is fraudulent.’’ The facts, however, stated 
in the bill and admitted by the demurrer, 
were that the widow had induced the plaintiff, 
who seems to have been a trifle lukewarm and 
reluctant, to marry her, by the representa- 
tion that her farm would afford the means of 
supporting her and him as long as they both 
should live, that he was a cripple and the 
prospect of an assured support was an im- 
portant consideration with him. It further 
appeared that the wife used the money of her 
husband to pay off a mortgage on the farm 
and subsequently deserted him. 

Under these circumstances the court found 
no difficulty in reaching the conclusion that 
there was a verbal antenuptial contract be- 
tween the parties which was grossly violated 
by the wife, and upon that and other eonsid- 
erations, reversed the judgment of the district 
court, and remanded the cause with directions 
to overrule the demurrer. 

There is no doubt of the perfect accuracy 
of this decision, but the court, as it seems to 
us, treat the question too cautiously and 
tread gingerly as upon doubtful and unsteady 
ground. There is abundant authority for 
the opinion that even in the absence of a spec- 
ific ante-nuptial contract relating to the pecu- 
niary affairs of the respective parties, a fraud 
of this character will vitiate the instrument 
in which it is perpetrated. Lord Thurlow 
held,® that a conveyance made by a woman 
in the course of a treaty of marriage without 
notice to the husband is a fraud upon him, 
against which equity will relieve. ‘“The law’’ 





221 Kans. 525. 
3 Strathmore v. Bowes, 1 Ves. Jr. 22. 
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says Lord Thurlow, ‘‘conveys the marital 
rights to the husband, because it charges him 
with all the burthens, which are the considera- 
tion which he pays for them ; therefore it isa 
right upon which fraud may be committed.’’ 

A later English ruling is the case of Eng- 
land vy. Downs,‘ in which the following lan- 
guage is held by the court: ‘‘If a woman en- 
titled to property, enters into a treaty of 
marriage, and during the treaty represents to 
her intended husband that she is so entitled, 
that upon the marriage he will become enti- 
tled jure mariti, and if, during the same treaty 
she clandestinely conveys away the property, 
‘in such manner as to defeat his marital right 
and to secure to herself the separate use of 
it, and and the concealment continues until 
the marriage takes place; there can be no 
doubt but that a fraud is thus practiced on 
the husband and he is entitled to relief.”’ 

In these rulings it will be observed the grava- 
men of the bride’s offence is the concealment 
and consequent fraud upon the legal marital 
right of the husband, not upon those secured 
by any antecedent ante-nuptial contract verbal 
or written, for though the word ‘‘treaty’’ is 
somewhat grandiosely used by the learned 
judges, reference to the cases will show that 
there was in neither, anything more formal 
or solemn than an ordinary engagement to 
marry. 

To come nearer home, the Supreme Court 
of Indiana says: ‘‘It is a settled rule that a 
voluntary conveyance by a woman on the eve 
of her marriage, of property which her in- 
tended husband knew her to own, made with- 
out his knowledge, is void as against him be- 
cause in derogation of his marital rights and 
just expectctions.’’® ~ 

In a late Alabama case ® the court set aside 
a mortgage of the homestead of the husband 
executed by him on the eve of his marriage 
because it secretly defeated not only the 
wife’s constitutional and statutory right to a 
homestead, but infringed her contingent right 
to dower. On this latter point the court 
says:—‘‘During coverture dower may be, 
strictly speaking, an estate in lands. It may 
be, rather a mere expectancy—a capacity to 
take if the wife survives; and after the death 
of the husband, until assignment, the right 


42 Beav. 525, (1840). 
$ Freeman v. Hartzman, 45 Ind. 57. 





may lie in action. It is, nevertheless, a val- 
uable right, which, though inchoate, cannot 
be defeated by any act or alienation of the 
husband. The wife has capacity to release, 
and, as a condition of the release, may require 
a consideration moving solely to herself.’’ 
There are like decisions in other States; in 
Tennessee the court holds with Lord Thurlow, 
that although the conveyance of a woman 
upon the eve of her marriage, is prima facie 
good, it will be set aside if affected by fraud,’ 
And the whole matter seems to resolve itself 
into a question of fraud in fact, irrespective 
of any anti-nuptial contract, verbal or written. 
The rules which control the interests of the 
bride and bridegroom in the estates of each 
other are identical. She has an expectancy 
of due support from him, and in the event of 
survivorship of dower in his lands, together 
with the advantage of statutory homestead 
during the coverture. These are not techni- 
cal legal rights of course before the marriage, 
but are matters of so much importance to the 
welfare and happiness of a woman about to 
enter into the married state, that the law pro- 
tects them as fully as if they were, at least 
against all fraudulent attempts to render 
them nugatory. The husband upon his mar- 
riage undertakes grave responsibilities, and, 
sentiment to the contrary notwithstanding, 
has a right to look to his wife’s fortune as an 
important and perfectly appropriate auxiliary. 
And the law protects him in this view also. 
To each of these parties it grants its protec- 
tion against the other, and from each it re- 
quires the most spotless good faith. 





Lire InsuRANCE—UNTRUE ANSWERS THAT 
WILL VITIATE A POLICY BUT NOT PRECLUDE 
Recovery Back or Premium.—In a recent 
case in Ohio,® it is held that where an answer 
by the applicant is untrue in point of fact, 
but made under a misapprehension of the 
purport and effect of the question, caused by 
the mis-statements of the insurer’s agent, 
the policy is void ab initio, but the applicant 
is entitled to recover back the premium which 
he had paid to the insurer. The question 


6 Kelly v. McGrath, 70 Ala. 75 (1881). 

T Hall v. Carmichael, 8 Baxt. 211. 

8 Conn. Mut. etc. Co. v. Pyle, 8. C. Ohio, Jan. 26, 
1886; Ins. Law Jour., Vol. XV. p. 261. 
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was, whether the applicant had ever been re- 
fused insurance by another company, and the 
answer was ‘‘no.’’ In fact, he had applied 
to the agent of another company, who had 
declined the risk, there being ‘‘something the 
matter with his pulse.’’ As it did not appear 
that the application had been forwarded to, 
and passed upon by, tha first company, the 
agent of the second company told him that 
he could safely answer ‘‘no’’ to the question. 

The court held that the application and the 
policy together form the contract; that a 
false answer, innocent or otherwise, to a 
material question, avoids the poliey ab initio.® 
And it may be added, that when a policy of 
insurance declares that ‘‘the statements made 
in the application shall be part and parcel of 
the policy, such statements become warran- 
ties and must be true, whether material or 
not.’’ 1° 

The rule is, therefore, that where there is 
any untrue answer made to a material ques- 
tion, the policy is void from the beginning, 
and equally so if the question is immaterial, 
but made a warranty by the terms of the 
poli¢y. And asto the return of the premium, 
the rule is that if any risk has attached the 
premium shall not be returned. But if the 
policy is void ab initio, and there has been 
no fraud, the premium must be returned." 


9 Clark v. Man. Ins. Co., 2 Woodb. & M. 472; Fies- 
muth v. Agawam etc. Co., 10 Cush. 587. 

10 Foot v. Aetna Ins. Co., 61 N. Y. 571; see also, Co- 
operative Life Asso. ete., v. Leflore, 53 Miss. 1; Jeffres 
v. Life Ins. Co., 22 Wall 47; Aetna ete. Co. v. France, 
91 U. 8.510; Union Mut. L. Ins. Co. v. McMillen, 24 
Ohio St. 67; Ins. Co. v. Bernard, 33 Ohio 459. 

11 Lyrie v. Fletcher, Cowp. 666, 668; Delavigne v. 
Fletcher, 1 Johns. Cases, 310; Anderson vy. Thornton, 
8 Exch. 425. 








POWERS OF BANK DIRECTORS. 





THEIR POWERS GENERALLY CONSIDERED. 


Status.—The directors of a bank are at 
once the legislative and judicial officers there- 
of. They are the general managers of its af- 
fairs, as agents for and in the place of the 
stock-holders, and more than any others, 
may be said to stand for the corporation.! 


1 Dana v. Bank of United States, 5 W. & S. 247. 





Powers generally stated.—In the most gen- 
eral terms, the directors ordinarily have pow- 
er to do all things coming within the range 
of the bank’s business, or which the company 
could do, unless restrained by its fundamen- 
tal law or by-laws.” 

‘But beyond such limits the directors can- 
not go and bind the bank, even though they 
may have so formerly acted in similar trans- 
actions.® 

Powers limited by Express Provision.—As 
indicated, their powers may be defined or 
limited by the fundamental regulations of the 
bank, and when the charter commits the 
general power to make by-laws to the stock- 
holders at large, they may by its exercise 
limit the power of the directors.® 

If their powers be specifically defined in 

the charter, they will be thereby limited,* but 
on the other hand, if by such instrument the 
management of the concerns of the bank be 
committed to them, they alone have such 
power, and may exercise it independent of 
the control of the corporate body.’ 
' Powers Prescribed must be Taken Notice of. 
—tThe powers prescribed in the organic law 
of the corporation must be taken notice of by 
persons dealing with the bank ;* and in some 
of the cases it has been held to be incumbent 
on one dealing with the bank, to take notice 
of the provisions of its by-laws respecting the 
powers of its officers.° 

But it would seem that where it does not 
contravene a provision of the organic law of 
the corporation, or other law of the land, an 
act of the board of directors which would 


2 Bank of Middlebury v. Rutland ete.R. Co., 30 Vt. 
159. See also Bank of Mid@lebury v. Edgerton, 30 Vt. 
182; Burrill v. Nahant Bank, 2 Mete. 163; Northamp- 
ton Bank v. Smith, 2 Cow. 579; Minor v. Mechanic’s 
Bank of Alexandria, 1 Pet. 46. 

3 Salem Bank y. Gloucester Bank, 17 Mass.1. Also 
consult State v. Commercial Bank of Manchester, 6- 
Sm. & M. 237; Wyman v. Hallowell & Augusta Bank, 
14 Mass. 58. 

4 Fleckner v. Bank of United States, 8 Wheat. 338. 

5 Bank of Kentucky v. Schuylkill Bank, 1 Pars. Sel. 
Cas. 180; State v. Bank of Louisiana, 6 La. 745; Salem 
Bank v. Gloucester Bank, 17 Mass. 29. 

6 Fleckner v. Bank of United States, 8 Wheat. 338. 

7 Bank of United States v. Dandridge, 12 Wheat. 113. 

8 Bank of Augusta v. Earle, 13 Pet. 587. 

® Wild v. Bank of Passamaquoddy,3 Mason 505; 
State v. Commercial Bank, 6 S. & M. 218; North River 
Bank v. Aymor, 3 Hill 262; Mechanic’s Bank vy. N. Y. 
ete. R. Co., 13 N. Y. 599; Salem Bank vy. Gloucester 
Bank, 17 Mass. 1. But see Seneca Co. Bank y. Lamb, 
26 Barb. 595. 
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otherwise not be binding, may be given such 
effect by either the express or implied ratifi- 
cation of the corporation.” 


THEIR POWERS SPECIFICALLY CONSIDERED. 


With the above general statement of the 
powers of bank directors, their powers will 
now be specifically considered in the light of 
the adjudged cases. 

Power to make Discounts and fix Conditions. 
—tThe directors of a bank (and usually they 
alone) have power to make discounts and fix 
any condition which may be proper in loan- 
ing money.” 

Power to assign the Paper and other Prop- 
erty of the Bank.—The directors may assign 
or transfer the commercial paper of the 
bank.” Indeed it is held that they may as- 
sign any securities belonging to the corpora- 
tion, and in the exercise of this power au- 
thorize one of their number, or the president, 
to so assign.” And especially may this be 
done where they have been authorized there- 
unto by vote of the stockholders. 

They do not exercise a delegated authority 
in the sense of the rule which forbids an 
agent, without express authority so to do, to 
delegate his authority.” ' 

Power to Borrow.—The directors may bor- 
row money or obtain discounts for the use of 
the bank,’ and may authorize the president 
and cashier thereto.” 

Power to Execute Mortgage.—So they may 
give security for money borrowed, or other 
debt of the bank, by a mortgage of its real 
estate ; '* and this may be done at a meeting 


10 Bank of Columbia v. Patterson, 7 Cranch 299; 
Union Bank of Maryland v. Ridgely, 1 Harr. & G. 392; 
Barrington v. The Bank of Washington, 14S. & R. 
421; Alabama Bank v. Chester,6 Humph. 458; Plan- 
ter’s Bank v. Sharp, 12 Miss. (Smed & M.) 75; Augusta 
Bank v. Hamblet, 35 Me. 491. - ; 

ll Bank of United States v. Dunn,6 Pet. 51; Bank 
Commissioners v. Bank of Buffalo, 6 Paige, 497; Bank 
of Pennsylvania v. Reed, 1 W. & S. 101. 

12 Stevens v. Hill, 29 Me. 133. 

138 Northampton Bank vy. Pepoon, 11 Mass. 288; Bank 
Commissioners v. Bank of Brest, 1 Harr. Ch. 106; Les- 
ter v. Webb, 1 Allen 34; Merrick v. Trustees, 8 Gill. 59. 

14 Merrick v. Trustees etc., 8 Gill. 59. 

Burrill v. Nahant Bank,2 Metc. 163; Wellsburg 
Bank v. Kimberlands, 16 W. Va. 555. 

16 Keyser v. Hitz, 2 Mackey (D. C.) 513. 

17 Ridgeway v. Farmer’s Rank, 12 Serg. & R. 256; 
Leavitt v. Yates, 1 Edw. 134. 

18 Burrill v. Nahant Bank, 2 Mete. 163. And see 
Leggett v. New Jersey Banking Co.,1 N. J. Eq. 541. 








called for the transaction of the ordinary 
business of the bank.” 

The power may be delegated toa less num- 
ber than the whole ;*” and where a mortgage 
is executed by a minority of the directors, 
the authority of the board will be presumed.”! 
The giving of a mortgage to a depositor to 
secure repayment of his deposits, does not 
violate a provision that the directors shall not 
increase the indebtedness of the bank with- 
out. consent of the stockholders.” 

Power to Receive Notice.—Notice to the 
board of directors is notice to the bank; * 
and notice to one board is notice to all sub- 
sequent boards.” 

But notice to a director, or knowledge ob- 
tained by him, while not officially engaged in 
the business of the bank, will not generally, 
nnless communicated to the board, affect the 
bank,” though where it is communicated, it 
will have such effect. And it has been held 
that where a director officially acts in respect 
of a matter concerning which he has received 
notice, as where he acts for the bank in dis- 
counting a note of the fraudulent or illegal 
inception of which he had knowledge, it will 
be of binding effect on the bank.” ~* 

The qualification that notice to a director, 
to be notice to the bank, must be while he is 
acting officially for the bank, or in respect of 
a matter concerning which he subsequently 
acts officially, unless where such notice is 
communicated to the bank, exempts the bank 
from liability for the knowledge of a director 
himself dealing with the bank, and even 
where the director in the course of such deal- 
ings perpetrates a fraud on the bank.% Thus 


19 Savings Bank v. Davis,8 Conn. 191. 

2 Burrill v. Nahant Bank, 2 Metc. 163; Western 
Bank vy. Gilstrap, 45 Mo. 419; Commissioners vy. Bank 
of Buffalo, 6 Paige, 497. 

21 Miller v. Chance, 3 Edw. 399. 

22 Ahl v. Rhoads, 84 Pa. St. 319. 

23 Lyman v. United States Bank, 12 How. 225. 

24 Mechanic’s Bank v. Seton, 1 Pet. 299, 309. 

25 Custer v. Tompkins Co. Bank, 9 Pa. St. 27; Bank 
of United States v. Davis, 2 Hill 452; Farmer’s & Citi- 
zen’s Bank v. Payne, 25 Conn. 444; Terrell v. Branch 
Bank at Mobile, 12 Ala. 502; Loomis v. Eagle Bank, 1 
Disney 285. , 

% Bank of Pittsburg v. Whitehead, 10 Watts, 397. 

7 Nat. Security Bank v. Cushman, 121 Mass. 490. 

% Washington Bank vy. Lewis, 22 Pick. 24. In re 
Marseilles Ex. R. Co.,7 Ch. App. Cas. 161; Bank of 
Hightstown v. Christopher, 40 N. J. Law 485; Seneca 
Co. Bank v. Neass, 5 Denio, 339-837; Bank v. Harrison, 
10 Fed. Rep. 251. See, however, Bank of U. S.v. Da- 
vis, 2 Hill 451; Union Bank v. Campion, 4 Humph, 394. 
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the fact that one who wrongfully pledges to 
a bank, as security for a loan made to him, 
goods consigned to him for sale, is a director 
in such bank, does not commit the bank. to 
knowledge of the wrong.” 

Power to make Binding Declarations.—The 
declarations of a director, made in the course 
of his duty as an officer, and while so acting, 
are, like his other competent acts, binding on 
the bank. But in Mapes v. Second Nat. 
Bank of Titusville,®® which was originally an 
action against indorsers of a note discounted 
for the accommodation of the maker, it was 
held that declarations of the cashier and one 
of the directors that they considered the 
maker perfectly good, were not in the course 
of their duty as officers, and hence did not 
affect the rights of the bank, although wil- 
fully false. 

Power of quorum.—Where a quorum of the 
directors meet and unite in any determina- 
tion, the corporation is bound; and _ this 
whether or not the others are notified, if no- 
tice be not required by the charter or 
by-laws. 

Power to Authorize Receipt of Stock in Pay- 
ment of Debts.—It is among the powers of di- 
rectors to pass resolutions authorizing the 
stockholders to transfer their stock to the 
bank in payment of their debts to it.” 

Power to make Settlement With Cashier.— 
The directors have authority to make a set- 
tlement with the cashier whose accounts ex- 
hibit a deficit in the funds.* 

No General Power to Compromise or Make 
Assignments.—In the absence of authority in 
its charter, the directors of a banking corpo- 
ration cannot use the cash or credits for the 
purpose of affecting a settlement of the de- 
mands of its creditors; and an assignment by 
them of property of the bank to a third per- 
son, for that purpose, will not be valid.™ 

No Power to Exclude one From LIuspection 
of the Books.—It is not among the implied 
powers of the directors to exclude one of 
their number from the inspection of their 


2 Innerity v. Merchant’s Nat. Bank (S. C. Mass.), 1 
N. E. Rep. 282. 

80 Pa. St. 163. 

81 Edgerly v. Emerson, 23 N. H. 555. 

® Bank of Columbus v. Bruce, 17 N. Y. 507. 

33 Frankfort Bank v. Johnson, 24 Me. 490. 

*% Gibson v. Goldthwaite, 7 Ala. 281. But see to the 
contrary, Merrick v. Trustees, 8 Gill. 59. 





books; not even though they deem him hos- 
tile to the interests of the bank; and a man- 
damus will lie, commanding that the books be 
submitted to his inspection. 


No Power to Sanction Overdrafts.—The di- 
rectors have no power to sanction overdrafts. 
And this was assigned as the reason for the 
holding in Market Street Bank v. Stumpe,* 
that the mere fact that the directors of a 
bank know of and sanction the overdrafts, 
does not release from liability the sureties of 
a teller who causes loss to the bank by per- 
mitting overdrafts. 


No Power to Release Subscriber to Stock.— 
The directors are without power in them- 
selves to release an original subscriber to the 
capital of the bank from his obligations, or to 
enter into any agreement with him whereby 
any of the benefits of his subscription will be 
lost.” 


Action of Directors need not be Recorded.— 
It is not essential that the vote or decision of 
the directors of a bank should be recorded 
unless such be the requirement of the charter 
or by-laws. If recorded they must be 
proved as are other matters of record; but 
if not recorded parol evidence may be ad- 
mitted to proyethem.* Thus while the acts 
of the directors evidenced by their votes, as 
shown by the record, are complete authority 
to all agents of the bank,™ it is sufficient, for 
instance, to guide the cashier in the applica- 
tion of moneys officially received by him, 
where a verbal direction from the directors is 
given without any recorded vote of: the 
board.” Indeed authority to other agents 
may be, and perhaps usually is, implied.“ 
Thus the authority of the president to indorse 
or transfer negotiable paper belonging to the 
bank, may be implied by his habit, known to 


% People v. Throop, 12 Wend. 183. 

36 2 Mo. App. 545. 

37 Bank v. St. John, 25 Ala. 566. 

388 Edgerly v. Emerson, 23 N. H. 555; Bank of the 
United States v. Dandridge, 12 Wheat. 64. And see 
New Hope etc. Co. v. Phenix Bank, 3 N. Y. 156; Salem 
Bank v. Gloucester Bank, 17 Mass. 1. 

39 Fleckner v. Bank of United States, 8 Wheat. 338; 
Bates v. State Bank, 2 Ala. 451. 

4# Stamford Bank v. Benedict, 15 Conn. 437. 

41 Wellsburg Bank v. Kimberlands, 16 W. Va. 555; 
Martin v. Webb, 110 U. 8.7; and consult Holden v. 
Phelps, 135 Mass. 61; Lime Rock Bank v. Macomber, 
29 Me. 564. 








370 - THE CENTRAL LAW JOURNAL. 


| No. 16. 








the directors, of doing acts of the same gen- 
eral character.” ~ 

So the unauthorized acts of other agents of 
the bank may be impliedly ratified by the di- 
rectors,* and this ratification is equivalent to 
original authority to do the thing done, un- 
less where third parties would be thereby 
prejudiced.“ But ratification will not be 
presumed unless the directors had knowl- 
edge of the act.” 

Akron, Ohio. L. K. Mrattts. 


42 Smith v. Lawson, 18 W. Va. 212; s. c. 41 Am. Rep. 


43 Kelsey v. Nat. Bank, 69 Pa. St. 426; Bank of Penn- 

.sylvania v. Reed, 1 W. & S. 101; Badger v. Bank of 

Cumberland, 26 Me. 428; Bank of the State v. Come- 
gys, 12 Ala. 772; s. c. 46 Am. Decis. 278. 

4 Fleckner v, United States Bank, 8 Wheat. 363; 
Salem Bank v. Gloucester Bank, 17 Mass. 28; Plan- 
ter’s Bank v. Sharp, 4 S. & M. 75; Burrill v. Nahant 
Bank, 2 Mete. 167; New Hope Bridge Co.v. Phenix 
Bank, 3 N. Y. 156; Medomak Bank v. Curtis, 24 Me. 
38; Merchant’s Bank v. Central Bank, 1 Kelley, 428; 
Walworth Co. Bank v. Farmers L. & T. Co.,16 Wis. 


658. 
45 Dedham Inst. for Savings v. Slack, 6 Cush. 408. 








REMOVAL OF CAUSES—HABEAS CORPUS. 





KURTZ v. MOFFITT AND ANOTHER. 

In Error to the Superior Court of the City and County 
of San Francisco and State of California. 
MOFFITT AND ANOTAER v. KURTZ. 


In Error tv the Circuit Court of the United States for 
the District of California. 





Supreme Court of the United States, Nov. 23,1885, 

1. REMOVAL OF CaUsE.—Habeas Corpus.—A writ 
of habeas corpus is not removable from a State court 
into a circuit court of the United States, under the act 
of March 3, 1875, c. 137, § 2. 


2. ArMy.—Deserter—Arrest by State Officer with- 
out Warrant.—A police officer of a State, ora private 
citizen, has no authority as such, without any warrant 
or military order, to arrest and detain a deserter from 
the army of the United States. 


W. G. Sieberst, for Kurtz; 8S. W. Sanderson, for 
Moffitt and Fields. 

Gray, J., delivered the opinion of the court: 

A writ of habeas corpus was issued on April 8, 
1885, by and returnable before a judge of the Su- 
perior Court of the City and County of San Fran- 
cisco, in the State of California, addressed to John 
Moffit and T. W. Fields, citizens of that State, 
upon the petition of Stephen Kurtz, a citizen of 
Pennsylvania, alleging that he was by them un- 
lawfully imprisoned and restrained of his liberty, 
inasmuch as they had arrested him as a deserter 
from the army of the United States, and had no 





warrant or authority to arrest him, and were not 
officers of the United States. Moflitt and Fields, 
at the time of entering their appearance in that 
court, filed a petition to remove the case into the 
vircuit Court of the United States, because the 
parties were citizens of different States, and be- 
cause the suit involved a question arising under 
the Constitution and laws of the United States, to- 
wit, the question whether a person who is not an 
officer of the United States, has authority to arrest 
a deserter from the army of the United States. 
The court ordered the case to be so removed. 

Moffitt and Fields thereupon signed and filed in 
the circuit court the following return: ‘‘Now 
come the respondents and make this, their return 
to the writ of habeas corpus herein, and show that 
respondent J. Moffitt is a regular police officer of 
the city and county of San Francisco, and respon- 
dent T. W. Fields is a special police officer of said 
city and county; and being such officers as afore- 
said, they arrested the petitioner, Stephen Kurtz, 
in the city and county of San Francisco, by the 
authority of the United States, in this, to-wit, 
that said Stephen Kurtz, under the name of Ste- 
phen Noll, on the twenty-ninth day of May, 1876, 
at Cleveland, in the State of Ohio, enlisted in the 
army of the United States for the term of five 
years, and on the seventeenth day of March, 1879, 
he being a soldier attached to Co. D of the 21st 
regiment of infantry of the army of the United 
States, stationed at Vancouver barracks, in the 
territory of Washington, deserted from the army 
of the United States; and your respondents hold 
said petitioner for the purpose of delivering him 
to the military authorities of the United States, 
to be tried according to the laws of the United 
States.” The circuit court, upon motion and 
hearing made an order remanding the case to the 
Superior Court of San Francisco; and Moffitt and 
Fields sued out a writ of error from this court to 
reverse that order. 


After the case had been so remanded, Kurtz 
filed in the Superior Court of San Francisco a 
suggestion that the return was insufficient, and 


that he was entitled to be discharged, for the fol- 


lowing reasons: ‘‘First. It appears by said return 
that the defendants were not officers of the United 
States, but are police officers of the municipality 
of San Francisco, and as such they have no au- 
thority to arrest or detain the plaintiff, and as 
such officers they have been and are prohibited 
from arresting or detaining the plaintiff as a de- 
serter from the United States army by a rule of 
the police department which was in force at the 
time of the arrest of the plaintiff, and still is in 
force, which rule was and is as follows: ‘Police 
officers are prohibited from arresting deserters 
from the United States army or navy without a 
warrant.’ Second. The desertion set up in the re- 
turn is an offense against the United States, and 
not against the State of Californiv, of which com- 
monwealth the defendants are officers, and they 
are therefore incompetent to arrest or detain the 
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plaintiff. Third. The desertion set up in the re- 
turn is barred by article 103, of section 1342 of the 
Revised Statutes of the United States.’’ The Su- 
perior Court, upon a hearing, ordered the writ of 
habeas corpus to be dismissed and Kurtz remanded 
to custody, and entered judgment accordingly; 
and he sued out a writ of error from this court to 
reverse that judgment, that court being the high- 
est court of the State in which a decision on the 
merits of the case could be had. See Robb’s Case, 
64 Cal. 431, 433, and 111 U.S. 624, 627; 8. C. 4 
Sup. Ct. Rep. 544; Barbier v. Connolly, 113 U.S. 
27; 8S. C. 5 Sup. Ct. Rep. 357. 

The first question to be considered is whether 
this case was rightly remanded to the Staie court, 
or should have been retained and decided in the 
Circuit Court of the United States, into which it 
had been removed on a petition filed under the 
act of March 3, 1875, c. 137, § 2. In order to jus- 
tify the removal of a case from a State court into 
the Circuit Court under this act, itis not enough 
that it arises under the constitution and laws of 
the United States, or that it is between citizens of 
differnt States, but it must be a ‘‘suit of a civil 
nature, at law or in equity, where the matter in 
dispute exceeds, exclusive of costs, the sum or 
value of five hundred dollars.’’ 18 St. 470. A 
writ of habeas corpus, sued by one arrested for 
crime, is a civil suit or proceeding, brought by 
him to assert the civil right of personal liberty, 
against those who are holding him in custody as 
acriminal. Ez parte, Tom Tong, 10S U. 8S. 556; 
S. C. 2 Sup. Ct. Rep. 871. To assist in determin- 
ing whether it is within the meaning of the act of 
1875, a “suit at law or in equity where the matter 
in dispute exceeds the sum or value of five hun- 
dred dollars,’ it will be convenient to refer to the 
use and interpretation of like words in earlier acts 
defining the jurisdiction of the national courts. 

The judiciary act of September 24, 1789, c. 20, 
§ 22, authorized ‘‘final judgments and decrees in 
civil actions and suits in equity in a Circuit Court, 
where the matter in dispute exceeds the sum or 
value of two thousand dollars, exclusive of costs,” 
to be revised by this court on writ of error or ap- 
peal. 1St. 84. The act of April 2, 1816, c. 39, § 
1, provided that no cause should be brought to 
this court by appeal or writ of error from the Cir- 
cuit Court of the district of Columbia, ‘unless 
the matter in dispute in such cause shall be of the 
value of one thousand dollars or upwards, exclu- 
Sive of costs.’ 3 St. 261. 

In Lee v. Lee, 8 Pet. 44, decided in I834, a peti- 
tion to the Circuit Court for the District of Col- 
umbir set forth that the petitioners were entitled 
to their freedom, and were held in slavery by the 
defendant. He pleaded that they were not en- 
titled to their freedom as they had alleged. Upon 


‘that plea issue was joined, and a verdict and judg- 


ment rendered for the defendant; and the peti- 
tioners sued out a writ of error. A preliminary 
objection to the jurisdiction of this court was over- 
ruled, and the judgment below considered on the 





merits, and reversed. The ground of the decis- 
ion upon the question of jurisdiction appears to 
have been that the single matter in dispute be- 
tween the parties was the freedom of slavery of 
the petitioners—to [the petitioners, the value of 
their freedom, not to be estimated in money; to 
the defendant, claiming to be their owner, the pe- 
cuniary value of the slaves as property, which, if 
he had been the plaintiff in error, might have 
been ascertained by affidavits. 8 Pet. 48. 


* In Barry v. Mercein, 5 How. 103, decided in 
1847, this court dismissed for want of jurisdiction 
a writ of error to reverse a judgment of the Cir- 
cuit Court for the Southern district of New York, 
refusing to grant to a father a writ of habeas cor- 
pus to take his child out of the custody of his wife, 
who was living apart from him. Chief Justice 
Taney, in delivering the opinion, after quoting 
the twenty-second section of the judiciary act of 
1789, said: ‘*In order, therefore, to give us appel- 
late power under this section, the matter in dis- 
pute must be money, or some right, the value of 
which in money can be estimated and ascertained.” 
“The words of the act of congress are plain and 
unambiguous. They give the right of revision in 
those cases only where the rights of property are 
concerned, and where the matter in dispute has a 
known and certain value, which can be proved and 
calculated in the ordinary mode of a business 
transaction. There are no words in the law which 
by any just interpretation can be held to extend 
the appellate jurisdiction beyond those limits, and 
authorize us to take cognizance of cases to which 
no test of money value can be applied. Nor, in- 
deed, is this limitation upon the appellate power 
of this court confined to cases like the one before 
us. It is the same in judgments;in criminal cases, 
although the liberty or life of the party may de- 
pend on the decision of the ,Circuit Court. And 
since this court can exercise no appellate power 
unlesss it is conferred by act of congress, the writ 
of error in this case must be dismissed.”’ 5 How. 
120, 121. 


In Pratt v. Fitzhugh, 1 Black, 271, decided in 
1861, this court dismissed, for want of jurisdic- 
tion, a writ of error to reverse a judgment of the 
Circuit Court for the Northern district of New 
York, discharging on habeas corpus persons im- 
prisoned upon an execution issued by that court, 
directing the marshal to levy the amount of a de- 
cree for $21,581.28 out of their goods and chattels, 
and, for want thereof, to arrest and keep them un- 
til the moneys were paid. Mr. Justice Nelson, in 
delivering the opinion, said that the twenty-sec- 
ond section of the judiciary act"had always been 
held to mean a property value; and he distin- 
guished the case of Holmes v. Jennison, 14 Pet. 
540, (which was a writ of error to reverse a judg- 
ment of the Supreme Court of Vermont on habeas 
corpus, remanding to custody a prisoner under a 
warrant of extradition from the goverror of that 
State), upon the ground that it was brought up 
from a State court under the twenty-fifth section 
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of the judiciary act, in which case no value was 
required. 

In De Krafft v. Barney, 2 Black, 704, decided in 
1862, an appeal was taken from a decree of the 
Circuit Court for the District of Columbia, award- 
ing the custody of a child to the father, as against 
the divorced mother; and Lee v. Lee, above cited, 
was referred to as supporting the right of appeal. 
But this court-dismissed the appeal for want of 
jurisdiction; Chief Justice Taney saying that the 
case was not distinguishable from Barry v. Mer- 
cein, above cited, and that in that case it was 
held “‘that in order to give this court jurisdiction 
under the twenty-second section of the judiciary 
act of 1789, the matter in dispute must be money, 
or some right the value of which could be calcu- 
lated and ascertained in money.” 

The act of February 5, 1867, c. 28, §f1, confer- 
ring power upon the judges of the national courts 
to issue writs of habeas corpus in cases of persons 
restrained of their liberty in violation of the con- 
stitution, or of any treaty or law of the United 
States, fexpressly gave an appeal to this court 
from the judgment of a Circuit Court in such ca- 
ses. 14 St.385. Shortly after the passage of that 
act. Mr. Justice Nelson refused to allow an appeal 
from a judgment of the Circuit Court for the 
Southern district of New York upon a writ of ha- 
beas corpus issued under the fourteenth section of 
the judiciary act of 1789, because no appeal was 
provided by law in the case of a habeas ‘corpus is- 
sued under that act, and the appeal given by the 
act of 1867 was confined to cases begun under it. 
In re Heinrich, 5 Blatchf. 414, 427. And within 
two years afterwards it was determined by this 
court that, independently of the act of 1867, 
(which was repealed by the act of March 27, 1868, 
c. 34; 15 St. 44), this court (except in a small 
class of cases of commitments for acts done or 
omitted under alleged authority of a foreign gov- 
ernment, as to which provision was made by the 
aet of August 29, 1842, c. 257; 5 St. 539), had no 
jurisdiction by direct appeal to revise the judg- 
ments of inferior courts in cases of habeas corpus, 
but could only do so by itself issuing writs of ha- 
beas corpus and certiorari under the {general pow- 
ers conferred by the judiciary act of 1789. Ez 
parte McCardle, 6 Wall. 318, and 7 Wall. 506; Ex 
parte Yerger, 8 Wall. 85. See, also, Ex parte Roy- 
all, 112 U.S. 181; S. C. 5 Sup. Ct. Rep. 98: Wales 
v. Whitney, 114 U. S. 564; S. C.5 Sup. Ct. Rep. 
1050. 

Section 1909 of the Revised Statutes, substan- 
tially re-enacting provisions of earlier acts, and 
providing that writs of error and appeals from the 
final decisions of the supreme courts of certain 
territories shall be allowed to this court in the 
same manner and under the same regulations as 
from the Circuit Courts of the United States, 
‘twhere the value of the property or the amountin 
controversy exceeds one thousand dollars, except 
that a writ of error or appeal shall be allowed”’ to 
this court from the decisions of the courts or 





judges of ihe territory ‘‘upon writs of habeas cor- 
pus involving the question of personal freedom,” 
clearly implies that writs of habeas corpus wouid 
not be included if not specially mentioned. See, 
also, Potts v. Chumasero, 92 U. S. 358; Elgin v. 
Marshall, 106 U. S. 578, 580: 8. C. 1 Sup. Ct. Rep. 
484; Curt. U.S. Ct: 65. 

From this review of the statutesand decisions, 
the conelusion is inevitable that a jurisdiction, 
conferred by congress upon any court of the 
United States, of suits atlaw or in equity in which 
the matter in dispute exceeds the sum or value of 
a certain number of dollars, includes no case in 
which the right of neither party is capable of be- 
ing valued in money; and therefore that writs of 
habeas corpus are not removable from a State court 
into a circuit court of the United States under the 
act of March 3, 1875, c. 137, § 2, and this case was 
rightly remanded to the State court. 

We are then brought to a consideration of the 
merits of the case, as presented by the writ of er- 
ror sued out by the prisoner to reverse the judg- 
ment of the State court, remanding him to cus- 
tcdy. ‘The case, as shown by the record, is briefly 
this: Kurtz, a deserter from the army of the 
United States, was, without any warrant or ex-. 
press authority, arrested by Moffitt and Fields, 
police officers of the city of San Francisco, and 
citizens of the State of California and of the 
United States, and held by them for the purpose 
of being delivered to the military authorities of 
the United States to be tried according to the laws 
of the United States; and he claims immunity 
from being arrested for a, military crime by per- 
sons not military officers of the United States, 
and having no express authority from the 
United States or from such officers to arrest 
him. If a police officer or a private citizen 
has the right, without warrant or express author- 


' ity, to arrest a military deserter, the right must be 


derived either from some rule of the law of En- 
land which has become part of our law, or from 
the legislation of Congress. 

By the common law of England, neither a civil 
officer nor a private citizen had the right, without 
a warrant, to make an arrest for a crime not com- 
mitted in his presence, except in the case of fel- 
ony, and then only for the purpose of bringing 
the offender before a civil magistrate. 1 Hale, P. 
C. 587-590; 2 Hale, P. C. 76-81; 4 Bl. Comm. 292, 
293, 296; Wright v. Court,6 Dowl. & R. 623; s. 
c., 4 Barn. & C. 596. Nocrime was considered a 
felony which did not occasion a total forfeiture of 
the offender’s lands or goods or both. 4Bl. Comm. 
94, 95; Hx parte Wilson, 114 U. S. 417, 423;,s. c., 
5 Sup. Ci. Rep. 935. And such a forfeiture did 
not follow upon conviction by a court-martial of 
a crime not punishable by the courts of common 
law. Co. Litt. 391 a.; 1 Clode, Mil. F. C. 176. 
By some early English statutes, which appear to 
have been in force down to the revolution of 1688, 
desertion was made felony, punishable in the civil 
eourts. 3 Inst. 86, 87; 1 Hale, P. C. 671-680; King 
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v. Beal, 3 Mod. 124; s. c., nom King v. Dale. 2 
Show, 511; 12 Howell, St. Tr. 262, note; 4 BI. 
Comm. 102; Tyler v. Pomeroy, 8 Allen, 480, 487- 
490. But those statutes fell into disuse after par- 
liament, by the mutiny acts, beginning with the 
statute of 1 Wm. & Mary, c. 5, and re-enacted al- 
most every year since, for the first time authorized 
mutiny and desertion to be punished at the sen- 
tence of a court-martial in time of peace. Lord 
Hardwicke, in 14 Parl. Hist. 453; 1 Clode, Mil. F. 
C. 19, 55, 56,143,154. From 1708, the English 
mutiny acts have repeatedly, if not uniformly, 
contained provisions by which persons reasonably 
suspected of being deserters might be appre- 
hended by a constable, and taken before a justice 
of the peace, and the fact of their desertion es- 
tablished to his satisfaction, before their surrender 
to the military authorities. St. 7 Anne, c. 4, § 43, 
and 10 Anne, c. 13, § 42; 9 St. Realm, 58, 576; 
Clode, Mil. Law, 93, 209; Tytler, Mil. Law (3d 
ed.), 200. By the recent acts, provision is made 
for their appreheusion by a military officer or sol- 
dier, if a constable cannot be immediately met 
with; and it is at least an open question whether 
a man whom a military officer causes to be appre- 
hended as a deserter, and delivered to an officer of 
the guard, without having him brought before the 
civil magistrate, may not maintain an action 
against the officer who causes his arrest, although 
he cannot sue the officer of the guard if it is the 
duty of the latter under the articles of war to re- 
ceive and hold all prisoners so delivered to him by 
a military officer. Wolton v. Gavin, 16 Q. B. 48, 

,81; Wolton v. Freese, Id. 81, note. It does not 
appear to have ever been the law of Enyland that 
a peace officer or a private citizen could as such, 
and without any warrant or order either from a 
civil magistrate or from a military officer, lawfully 
arrest a deserter for the purpose of delivering him 
to the military authorities for trial by court-mar- 
tial. 


In the United States, the line between civil and 
military jurisdiction has always been maintained. 
The fifth article of amendment of the Constitu- 
tion, which declares that ‘‘no person shall be held 
to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a 
grand jury,” expressly excepts ‘‘cases arising in 
the land or naval forces;*’ and leaves such cases 
subject to the rules for the government and regu- 
lation of those forces which, by the eighth section 
of the first article of the Constitution, Congress is 
empowered to make. Courts-martial form no 
part of the judicial system of the United States, 
and their proceedings, within the limits of their 
jurisdiction, cannot be controlled or revised by 
the civil courts. Dynes v. Hoover, 20 How. 65; 
Ex parte Mason, 105 U. 8. 696; Wales v. Whitney, 
114 U. 8. 564; s.c.,5 Sup. Ct. Rep. 1050. Con- 


gress has never conferred upon civil officers or 
magistrates or private citizens any power over of- 
fenders punishable only in a military tribunal. § 
1014 of the Revised Statutes, which provides that, 








‘for any crime or offense against the United 
States, the offender may, by any justice or judge 
of the United States,’ or commissiéner of a cir- 
cuit court, or by any judge, mayor, justice of the 
peace, or magistrate of any State where he may 
be found, ‘‘and agreeably to the usual mode of 
process against offenders in such State, and at the 
expense of the United States, be arrested and im- 
prisoned, or bailed, as the case may be, for trial 
before such court of the United States as by law 
has cognizance of the offense,” and that ‘‘copies 
of the process shall be returned as speedily as 
may be into the clerk’s office of such court,” 
manifestly applies to proceedings before the civil 
courts only. From the very year of the declara- 
tion of independence, Congress has dealt with de- 
sertion as exclusively a military crime, triable and 
punishable, in time of peace, as well as in time of 
war, by court-martial only, and not by the civil 
tribunals; the only qualification being that since 
1830 the punishment of death cannot be awarded 
in time of peace. Articles War, September 20, 
1776, § 6, art. 1 (2 Jour. Congress, 347), continued 
in force by the act of September 29, 1789, c. 25, 
§ 4; 1 St. 96; Acts March 16, 1802, c. 9, § 18; 
April 10, 1806, c. 20, art. 20; January 11, 1812, c. 
14, § 16; January 29, 1813, c. 16, § 12; 2 St. 136, 
362, 673. 796; May 29, 1830, c. 183, 4 St. 418; Rev. 
St. § 1342, arts. 47, 48. 5 

The provisions of the Revised Statutes concern- 
ing the trial and punishment of deserters are as 
follows: By § 1342 ‘the armies of the Uni.ed 
States shall be governed by the following rules 
and articles;’’ ‘tand the convictions mentioned 
therein shall be understood to he convictions by 
court-martial.”’ By article 47 any officer or sol- 
dier who deserts the service of the United States 
‘‘shall, in time of war, suffer death, or such other 
punishment as a court-martial may direct; and in 
time of peace, any punishment, excepting death, 
which a court-martial may direct ;’’ and by article 
48 every soldier who deserts ‘‘shall be tried by a 
court-martial and punished, although the time of 
his enlistment may have elapsed previous to his 
being apprehended and tried.’’ The provisions of 
§§ 1996 and 1998, which en-enact the act of March 
3, 1865, c. 79. § 21 (13 St. 490), and subject every 
person deserting the military service of the United 
States to additional penalties, namely, forfeiture 
of all rights of citizenship and disqualification to 
hold any office of trust or profit, can only take ef- 
fect upon conviction by court-martial, as was 
clearly shown by Mr. Justice Strong, when a 
judge of the Supreme Cuurt of Pennsylvania, in 
Huber v. Reily, 53 Pa. St. 112, and has been uni- 
formly held by the civil courts as well as by the 
military authorities. State v. Symonds, 57 Me. 
148; Severance v. Healey, 50 N. H. 448; Goetcheus 
v. Matthewson, 61 N. Y.420; Winth. Dig. Adv. 
Gen. Op. 225. 

The articles of war have likewise always pro- 
vided that any officer or soldier who advises or 
persuades any other officer or soldier to desert the 
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services hall be punished by court-martial. Articles 
War, September 20, 1776, § 6, art. 4; Act April 10, 
1806, c. 20, art. 23; Rev. St. § 1342, art. 51. § 5455 
of the Revised Statutes, which re-enacts the act 
of March 3, 1863, c. 75, § 24 (12 St. 735), embrac- 
ing the provisions of earlier statutes, and by which 
every person who entices or procures a soldier to 
desert the military service of the United States, or 
who aids a soldier in deserting, or knowingly har- 
bors a soldier who has deserted, ‘‘or who refuses 
to give up and deliver such soldier at the demand 
of any officer authorized to receive him,”’ is to be 
punished by fine and imprisonment, merely pro- 
vides for the punishment of civilians, not subject 
to the articles of war, who are accessories to the 
crime of desertion by a soldier, or who do any of 
the acts specified tending to promote his commis- 
sion of that crime. It has no application to the 
crime of the soldier himself, and no tendency to 
show that he may be arrested by a private citizen, 
without authority from a military officer. In- 
deed, the last clause above quoted has rather the 
opposite tendency. 

* The respondents contend that their authority to 
make the arrest is to be implied from the usage of 
offering rewards for the apprehension of deserters, 
which has existed from a very early date. On 
May 31, 1786, the Congress of the Confederation 
passed the following resolve: ‘‘Resolved, that the 
commanding officer of any of the forces in the 
service of the United States shall, upon report 
made to him of any desertions in the troops under 
his orders, cause the most immediate and vigorous 
search to be made after the deserter or deserters, 
which may be conducted by a commissioned or 
non-commissioned officer, as the case shall re- 
quire; that, if such search should prove ineffec- 
tual, the officer commanding the regiment or corps 
to which the deserter or deserters belonged shall 
insert in the nearest gazette or newspaper an ad- 
vertisement descriptive of the deserter or deserters, 
and offering a reward,not exceeding ten dollars, for 
each deserter who shall be apprehended and se- 
cured in any of the jails of the neighboring 
States; that the charges of advertising deserters, 
the reasonable extra expenses incurred by the 
person conducting the pursuit, and the reward 
shall be paid by the ‘secretary at war, on the cer- 
tificate of the commanding officer of the troops.”’ 
11 Jour. Cong. 81. 

Since the adoption of the Constitution, Con- 
gress has never passed any similar resolve or stat- 
ute; and the only legislation upon the subject 
that has come to our notice is in the provision 
made in the annual army appropriation acts from 
1844 to 1876, “‘for the apprehension of deserters, 
and the expenses incidental to their pursuit,” and 
from 1877 to the present time, “‘for the apprehen- 
sion, securing, and delivery of deserters, and 
the expenses incidental to their pursuit, ” 
and from 1877 to the present time, “for 
the apprehension, securing, and delivery of 
deserters, and the expense incident to their pur- 








suit.”” Act June 17, 1844, c. 106 (5 St. 697); July 
24, 1876, c. 226 (19 St. 98); November 21, 1877, c. 
1 (20 St. 2); 1885, c. 339 (23 St. 359). These acts 
clearly confer no authority upon any one, not 
otherwise lawfully authorized, to arrest a deserter. 

For many years the army regulations, promul- 
gated by the secretary of war under authority of 
the president, have generally provided, as in those 
of 1821 and 1841, that a certain pecuniary reward 
‘shall be paid to any person who may apprehend 
and deliver a deserter’ to an officer of the army; 
or, as in the later regulations, that a like reward 
‘“‘will be paid for the apprehension and delivery 
of a deserter to an officer of the army at the most 
convenient post or recruiting station.’’ Army 
Regulations 1821, art. 69, § 104, 1841, art. 30, § 
123; 1857, art. 18, § 152; 1861, art. 18, § 156; 1863, 
art. 18, § 156, and app. § 48; 1881, art. 22, § 214. 
The army regulations derive their force from the 
power of the president as commander in chief, 
and are binding upon all within the sphere of his 
legal and constitutional authority. United States 
v. Eliason, 16 Pet. 291; United States v. Freeman, 
3 How. 556. Whether they could, in time of peace, 
and without the assent of Congress, confer au- 
thority upon civil officers or private citizens to 
enforce the military law need not be considered, 
because the regulations in question cannot be con- 
strued as undertaking to confer such authority. 
They do not command or authorize any civilian 
to arrest or detain deserters, but merely direct 
the payment of a reward for every deserter actu- 
ally brought in, and justify the military officers in 
paying the reward and receiving and holding the 
deserter. 

The president’s proclamation and order of 
March 10, 1863 (13 St. 775), commanding all sol- 
diers absent without leave to return to their regi- 
ments, on pain of being arrested and punished as 
deserters, and calling upon all good citizens ‘‘to 
aid in restoring to their regiments all soldiers ab- 
sent without leave,’’ is not now in force. It was 
issued in time of war, for a temporary purpose, 
under § 26 of the act of March 3, 1863, c. 75 (12 
St. 731), which has been repealed by §§ 5595 and 
5596 of the Revised Statutes. 


The rule of the common law, thata peace officer 
or a private citizen may arrest a felon without a 
warrant, has been generally held by the courts of 
the several States to be in force in cases of felony 
punishable by the civil tribunals. Wakely v. 
Hart, 6 Bin. 316; Holley v. Mix, 3 Wend, 350; Ro- 
han vy. Sawin, 5 Cush. 281; Brockway v. Crawford, 
3 Jones (N. C.), 433; Reuck v. McGregor, 3 
Vroom, 70; Burns v. Erben, 40 N. Y. 463; State 
v. Holmes, 48 N. H. 377. But that rule has never, 
so faras we are informed, been judicially ex- 
tended to the case of an offender against the mil- 
itary law, punishable exclusively by court-mar- 
tial. In Hutchlngs v. Van Bokkelen, 34 Me. 126, 
in which it was held that an officer of the army 
might iawfully arrest a deserter and hold him for 
trial by court-martial, without a warrant, and that 
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proof that the person making the arrest was de 
facto such an officer was suflicient, it was not even 
suggested that the arrest could be supported with- 
out any evidence of his military authority. And 
in Trask v. Payne, 43 Barb. 590, it was decided 
that a vivil officer or private citizen could not law- 
fully arrest a deserter without express order or 
warrant. 

Sections 836, 837, 849 of the Penal Code of Cali- 
fornia of 1872, affirming the authority of a . peace 
officer, without a warrant, or a private person, to 
make an arrest ‘‘for a public offense committed or 
attempted in his presence,’ as well as in cases of 
felony, and requiring the person arrested to be 
taken forthwith before a magistrate, evidently 
have in view civil offenses only, and if they could 
be construed to include such offenses against the 
United States, certainly do not include offenses 
which are not triable and punishable except by 
court-martial. 

Upon full consideration of the question, and 
examination of the statutes, army regulations,and 
other authorities, cited in the elaborate argument 
for the respondents, or otherwise known to us, 
we are of opinion, that by the existing law a peace 
officer or private citizen has no authority as such, 
and without the order or direction of a military 
officer, to arrest or detain a deserter from the army 
of the United States. Whether it is expedient for 
the public welfare and the good of the army that 
that such an authority should be conferred is a 
matter for the determination of Congress. It is, 
therefore, ordered that the judgment of the cir- 
cuit court, remanding the case to the Superior 
Court of the City and County of San Francisco, 
be affirmed; and that the final judgment of said 
Superior Court be reversed, and the case remanded 
to that court for further proceedings in conformity 
with this opinion. 


Nore.—I can only touch the general departments of 
this important subject. Matters of practice depend large- 
ly upon statutory provisions,and the questions arising 
are so nnmerous and diverse, that the limits of a note 
will not permit an extended statement of the law. The 
statute of Charles II. is the basis of American legisla- 
tion on the subject.! The act was limited to cases of 
“criminal, or supposed criminal matters,” and the act 
of 56, Geo. III. c. 100, completed English legislat‘on.? 
The statute of Chas. II did not add to English liberties. 
In all cases of detention on criminal charges, the pris- 
oner always had the theoretic right to habeas corpus 
ad subjictendum and of Kings Bench. This is the great 
writ.3 The writ is by common law.‘ 


12 Kent, p. 28. 

2 Bouvier, title H.C. See Abbott v. Glowman, 4 Exch. 
747; 23 L. J. Exch. 144; 19 L. J. Exch. 270; 9 Exch. 633; see 
20 How. St. Tr. p. 1374. 

3 See Hallam’s Const. Hist. vol. 2, p. 231; Bouvier, title 
H. C; Ex parte Watkins, 3 Pet. 193,201; See Jenk’s Case, 
6 How. St. Tr. 1189; People v. McLeod, 3 Hill, Appendix, 
p. 635. Forcases showing early history in this country, 
see Hurd, H. C. 109, 120; Cable v. Cooper, 15 Johns. 152. 

4 In re Barrett, 1 Newgers Cas. 337; 6 Q. B. 481; 9 Jur. 
66; 14 L. J. M. C. 17. 





The U. S. constitution guarantees the writ. The 
privilege can not be suspended, unless, when in cases 
of rebellion or insurrection public safety may require 
it.5 


Similar provisions are found in the State con- 
stitutions.6 The suspension of the privilege is 
nota suspension of the writ itself.7_ The object is to 
bring up the body and warrant as cause of restraint. 
The court inquires (1)* if the petitioner is restrained 
of his liberty (2)9 whether the alleged cause is sufficient, 
and whether the process is valid, and the court or offi- 
cers had jurisdiction. In a conflict of laws, the ques- 
tion must be decided (1) That a State court has no 
jurisdiction to issue the writ as to continual proceed- 
ings under it when issued, for the discharge of a per- 
son held under authority, or claim or order of author- 
ity of the U. S. by an officer thereof," and that, subject 
to the éxcensive authority of this national government, 
by its own tribunals. to inquire into the legality of 
custody of persons held jby U. S. courts or officers. 
State courts may issue the writ to inquire into the 
grounds on which any person in their respective lim- 
its is restrained of his liberty.12 (2.) That the courts 
of the United States may not grant the writ to inquire 
into a cause of restraint under process issued by State 
courts,!3 while it will be granted where the restraint, 
although by State officer, is under or by color of au- 
thority of the United States, or under a governor’s 
warraut as a fugitive from justice from another State,!* 
or where a person acts under United States laws and is 
doing his duty under the federal constltution, and the 
State court exceeds its jurisdiction. Also, where State 
authorities order the arrest of one on federal wa- 
ters,!6 and where one is charged with murder, and his 
case is re-submitted to the grand jury.” (3.) It is not 
a weapon to oust a competent court of its jurisdic- 
tion.18 Some cases séem to show concurrent jurisdic- 
tion.!9 The State Supreme Court may grant it where 
one is restrained by the State House of Representa- 
tives.° It is in the nature of a writ of error® and 
courts of common law jurisdiction may issue it. But it 


5 Cc nstitution U. S. Art. 1, sec. 982; See, also, U. S. Stat- 
utes, Sept. 24, 1789, ch. 20, § 14; 1 Stut. 81; 1833, ch. 5737; 4 
Stat. 634; 1842, ch. 257; 5 Stat. 539; 1867, ch. 28, § 1; 14 Stat. 
385; 1869, ch. 22, § 2; 16 Stat. 44. 

6 Bouvier, title, H. C. 

7 Ex parte Michigan, 4 Wall. 3. 

8 Bouvier, title, H, C. 

9 Wales v. Whitney, 114 U. S. p. 571. 

10 People v. Cassels, 5 Hill, 164; People v. Sheriff, 29 
Barb. 620; Wyeth v. Richardson, 10 Gray. 240; Clark, 9 
Wend. 212; Divine, 21 How. 80; 11 Abb. 90;5 Park, 62; Peo- 
ple v. Riley, 21 How. 451; 12 Abb. 479; People v. Kelly, 35 
Barb. 444; People v. Rawson, 61 Barb. 619; People v. Uas- 
sels, 5 Hill, 164; People v. Weliett, 15 How. 210; In re 
Booth, 3 Wis.1; In re Falvey, 7 Wis. 630. 

ll Tarble’s Case, 13 Wend. 397—Clifford dissents. See 
U. S. v. Van Fassen, I Dill. 406, 411; But see, Jn re Booth, 
3 Wis. 1; Ableman v. Booth, 21 How. (U. 8.) 506; 3 Wis. 
157; In re Tarble, 25 Wis. 390. 

12 Robb v. Connolly, 111 U. S. 624. 

13 Ex parte Dorr, 3 Hall, 108; Ex parte Forbes, 1 Dill. 


363. 

14 3 McClean, C. C. 121. 

15 Cuse of the Elect. Coll. 1 Hugh, 571; Eagle, Id. 592. 

16 Ex parte Totten, 1 Hugh, 588. 

1? Ex parte Isbell, li Nev. 295. 

18 Ableman v. Booth, 21 How. 506; Sim’s Case, 7 Cush, 
285; Commonwealth v. Whitney, 10 Pick. 434; Thompson 
v. Oglesby, 42 Ia. 598. 

19 See Ex parte Smith, 5 Can. 273; Stearns v. U. S. 2 
Paine, 300; Zz parte Gist, 26 Ala. 156. 

20 Burnham v. Marressy, 14 Gray, 226. 

"1 Ex parte Walker, supra. It enforces the twelve com- 
n itments, 19 Abb. Pr. 394; 1 Daly, 562. 
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is not a writ” of error itself, although, in some cases, 
in which the court issuing it has appellate jurisdiction 
over the court by whose order the petitioner is held, it 
may be used with certiorari for that purpose. But it 
will not lie to correct*4 formal defects in process,> nor 
affidavits in contempt proceedings,* nor can it be used 
in nature of quo warranto,” but mandamus was al- 
lowed to compel court to issue the writ.% The judg- 
ments of the courts of the United States are binding on 
all the world, although their jurisdiction be not shown 
in the pleadings, and an apparent want of jurisdiction 
cannot be inquired into by this writ, if the lower court 
had general jurisdiction.” 

The writ is not always issued as a matter of course, 
but the court ‘may determine from the petition 
whether it would or not be effective.™ But a judgment 
against one not within the jurisdiction of the court, 
and in proper cases, the writ lies.31 There must be ac- 
tual confinement, or present means of enforcing it. 
But words may constitute imprisonment if the person 
be actually restrained.® But one ordered to report to 
court martial, but not actually restrained, is not en- 
titled to the writ,*4 nor one committed to jail but given 
jail limits where the complainant fails to pay the fees 
of his keeping. It does not lie after judgment*® or in- 
dictment, according to the course of the common law,*6 
nor ean it take the place of a trial by jury after regular 
indictment.” Otherwise before indictment.8 An 
erroneous order for imprisonment, if the court had 
jurisdiction,® is not ground for the writ, nor sentence 


2 See Belson, 7 Moore, P. C. 114; 14 Jur. 63. 

23 Ex parte Dunn, 5 D. & L. 345; 5 C. B. 215; 12 Jur. 99317 
L. J.C. P. 105; Ex parte Whart. (U. 8.) 38; Ex parte Wat- 
kius, 3 Pet. 193; Ex prrte Lunge, 18 Wall. 163; Calus, 55 
Cal. 193; Gibson, 31 Cal. 619; Wright v. State, 5 Ind. 290; 
Snyder, 64 Mo. 58; Farnham, 3 Cal. 545; Darral v. Wes- 
terlage, 44 Tex. 388; Twoing, 13 Nev. 302; Semler, 41 Wis. 
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426; Donnell v. State, 48 Miss. 661; Flemming v. Clark, 12 
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27 Walker, 3 Barb. 162. 
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755, 757, 758. 
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in excess of statutory limits, nor on detention for bail, 
if the affidavit for arrest shows tort.41 But it does lie 
in cases of punishment for contempt in excess of jur- 
isdiction.” 

Mr. Bishop contends that judicial tribunals, even at 
common law, would have no jurisdiction to proceed by 
habeas corpus in a case of detention by military 
power; * but numerous authorities show that the writ 
may be resorted to by one held by military power in a 
loyal State whose courts are open. 

The Court of Common Pleas had general jurisdic- 
tion to grant the writ. Also the Court of Chancery 
over* the ecclesiastical courts.47 Also a judge at cham- 
bers of common law in vacation to issue the writ re- 
turnable immediately. Also a baron of the excheq- 
uer (by statute), once under the seal of Queen’s 
Bench, returnable in term time, and from the Crown 
side of Queen’s Bench in criminal cases. In the 
United States, the United States Supreme Court has 
power to issue the writ,5! and a judge of that court 
may exercise the power in any part of the United 
States.22 But that court, before the act of 1868 could 
only issue the writ under its appellate jurisdiction.™ 
But under the act of 1867, appeal lies to that court 
from judgment in habeas corpus cases in circuit courts 
in excess of their jurisdiction, and the act of 1868, re- 
pealing provisions in act of 1867, which amended act 
of 1789 excepted only appeals under the act of 1867, 
and that court has® no jurisdiction in habeas corpus 
decisions of the circuit courts and Supreme Court of 
the District of Columbia by act of 1885.56 

The various State constitutions and statutes impress 
this remedy with their own peculiarities. Under 
them,supreme courts and other State courts of general 
jurisdiction have jurisdiction to issue the writ, and ir- 
respective of statutes.57 Soa judge of chambers has 
the power to issue the writ.°5 The practice depends 


41 Kindling, 39 Wis. 35. 
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44 Ex parte Milligan, 3 Wall. 2; Houston v. Moore, 5 
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& Swartwout, 4 Cr. 75; Kearney,7 Wheat. 38; Watkins, 
supra. 

82 Ex parte Clarke, 100 U. S. 399. 

53 Ex parte Hung Hang, 108 U. S. 553. 

54 Ex parte McCardle, 6 Wall. 318. 

5 Ex parte McCardle, 7 Wall. 506. 

5 Wales v. Whitney, 112 U. S. 564. 

37 In re Booth, 3 Wis. p. 191; Kindling, 39 Wis. 35; See 
In re Keeler, Hempst. 306. 

58 Reg v. Batcheldor, supra; People v. Hanna, 3 How. 
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so largely on statutory provisions, that it would only 
be confusing to attempt a statement. The usual course 
is to issue the writ, and on the return to hear and dis- 
pose of the case.® But if the petition fully shows the 
cause of detention, the court need not issue the writ, 
but mav determine the legality thereof without it.© 
The prisoner need not make. the application, but he 
may, or any one delegated by him, generally, it would 
seem, unless statutes provide otherwise,® and in case 
of infants, next friend or parent.® 

On the hearing, the following are proper questions 
for consideration: Custody of infant by parent.® The 
weight and competency of testimony before United 
States Commissioners after surrender under an extra- 
dition treaty ; lawfulness of imprisonment -by order 
of House of Representatives; ® matters of law, but 
not matters in the discretion of the executive; 
sufliciency of the affidavit as to insure judgment, the 
person is detained,® whether the process of arrest is 
authorized by judgment, order, decree, or provision of 
law; ® the legality of the warrant; 7 the jurisdiction 
of the committing body,7! all the circumstances of the 
certiorari.72 

The court will not inquire into the merits of the de- 
cision,’ nor mere defenses, nor order committing to 
jail under delivery to sheriff of an insurance policy,’5 
nor a question of property,’6 nor errors of fact or law; 
nor right of officer issuing the warrant to his office,’7 
nor age of person where age is certified to, by keeper 
of reform school,’8 nor validity of enlistment of sol- 
dier on charge of desertion,’® nor place of proper con- 
finement under conviction,” nor proceedings for com- 
mitment for vagrancy,*! nor validity of appointment of 
State officer. 

It thus appears, that the writ may be used to obtain 
relief from a great variety of restraints, as confine- 
ment under civil or criminal process, restraint of 


12 Miss. 751; Peoplev. Russel, 1 Abb. Pr. U. S. 230; Gors- 
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69 People v. Willett, 26 Barb. 7s. 
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Hill, 164; People v. Tompkins, 1 Park, 224; People v. Kel- 
ly, 35 Barb. 444; Caldwell’s Case, 13 Abb. Pr. 405; Levlin’s 
Case, 5 Abb. Pr. 281; Com. v. Harrison. 11 Mass. 63; Com. 
v. Hamilton, 6 Mass. 273. 
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74 Ex parte Bird, 19 Cal. 130; State v. Asselin, 7 N. P. 
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1 Ex parte McCullough, 35 Cal. 97. 

76 State v. Fraser, Dudley (Ga.) ;42; People v. McCor- 
mack, 4 Park Cr.9; Prime, 1 Barb. 340. 

17 Ex parte Strahl, 16 Ia. 369; Wakker, 3 Barb. 162. 

78 Mason, 8 Mich. 70. 

79 Ex parte Anderson, 16 Ia, 595. 

8 People v. Keep, Pen. 37 How. Pr. 494. 

81 Stewart’s Case, 1 Abb. Pr. 210. 

82 Russell v. Whitney, Wins. (N. C.) L. No. 1, 463. 
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wives by husbands, of children from proper guardian 
or parent, arbitrary restraint by private authority, re- 
straint in mad houses, by military power, etc.® It is- 
sues in favor of person confined as insane,* in which 
case it must appear by affidavit that the person re- 
strained is not a dangerous insane person,” and the 
person appearing for him must appear to have author- 
ity from him, and where one is committed on charge 
of murder and acquitted for insanity, and the question 
is as to the validity of an order committing to prison 
until further order, the writ is not the proper remedy, 
but writ of error is.%7 

Where a wife is improperly and unreasonably re- 
strained of her liberty, she may have the writ.* But 
the husband is not entitled to the writ to secure the 
person of his wife.” 

It lies at the instance of parent or guardian to se- 
cure a child illegally restrained.™ Ifthe child is too 
young to judge for itself as to where it will go, the 
court or officer may exercise a formal discretion.®! The 
father is entitled to the custody of his child.“ But he 
may have forfeited his right.“ But the case must be 
strong. See above citation. And if the child is ille- 
gitimate the mother is entitled to its custody; yet the 
court may exercise it’s discretion.’ And sometimes 
the child’s wishes will prevail.™ ,The writ lies to ob- 
tain discharge of a minor enlisted in United States 
army.™ The writ lies by parent against a master. 
Here also the court will gexercise discretion.” If the 
writ is dismissed, the child will be remanded to former 
custody.* 

Before indictment, the person detained has the right 
to have all the evidence™ as to his guilt heard. And 
on commitment by commissioner the court will exam- 
ine all the evidence. But after conviction all the ev- 
idence on the trial should be incorporated in the rec- 
ord. But this record is not conclusive,! and oral as 


8 Rex v. Wright, 2 Strange, 915; Rex v. Turlington, 2 
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8 Rex v. Clarke, 3 Burr. 1362. 

87 Underwood, 36 Mich. 502. 
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89 Ex parte Sunderland, 12 E. L. & Eq. 463; People v. 
Mercein, 8 Paige, 47; Rex v. Clarkson, 1 Strange, 444. 

9 Wilcox v. Wilcox, 22 Barb. 178; People v. Mercein, 
supra; 3 Hill, 399; see 25 Wend. 64; People v. Cooper, 8 
How. 288; 1 Duer, 709; State v. Richardson, 40 N. H. 272; 
Mathews v. Wade, 2 W. Va. 464. 

91 People v. Cooper, 8 How. 288; Wilcox v. Wilcox, su- 
pra: 14N. Y. (4 Kern), 575; Waldron, 13 Johns. 418. 

# People v. Brooks, 35 Barb. 35; People v. Chegaray, 18 
Wend. 637; People v. Mercein, 3 Hill, 399; People v. Olm- 
stead, 27 Barb. 9; But see Kent’s Com. 194. 

9 People v. Humphreys, 24 Barb. 521; Auneep, 17 How. 
516; Holmes, 19, How. 329. 

% People v. Kling, 6 Barb. 366; People v. Erbert, 17 Abb. 
395; Doyle, Clarke’s Ch. 154; People v. Mitchell, 44 Barb. 
245; People v. Gates, 39 How. 74; Robinson v. Armstrong, 
15 How. 247. 

% McDawles, 8 Johns. 328.! 

% Reynolds, 6 Park, 276; Ferguson,9 Johns. 239; Bes- 
wick, 25 How. 149; Barrett, Id. 380; Dobbs, 21 Id, 68; 
Carleton. 7 Cow. 471.} 

9 People v. Pillow, 1 Sandf. 672; McDawles, 8 Johns. 
328; People v. Gates, 43 N. Y. (4 Hand.) 40. 

% Viele, 44 How. 14. venrapae 

9 Ex parte Malone, 30 Ala.49 ; See State v.Best,7 Blatchf. 
64; People v. Richardson, 4 Park Cr. 656;9 Abb. Pr. 393, 
note ; Henry, 29 How. Pr. 185.8 

10 Ex parte Bennett, 2 Cranch, C.C. 612; Martin, 5 
Biatchf: 303. 

1 People v. Hessing, 28 Ill. 410. 

102 State v. Scott, 30 N. H. (10 Fost.) 274. 
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well as written may be heard.!® The burden is on the 
petitioner. 1% 

Notwithstanding a valid process, if there is a valid 
judgment against the prisoner, the court has held him 
lor reasonable time to procure certified copy thereof,!® 
or to enable the detainer to procure proper process. 106 
If the bail is excessive the court will discharge the de- 
fendant upon his giving proper bail,!” as if the commit- 
ment is valid, will let him to bail.10 


Whenever the warrant is informal or insufficient, or 
the person detaining the prisoner shows no right 
thereto, or the cause of imprisonment is invalid, or the 
evidence is insufficient, or the prisoner was arrested by 
mistake, or the sentence was void, because the court 
exceeded its authority in rendering it, as if the statute 
supporting conviction was unconstitutional, the court 
will discharge the prisoner; 1 even after sentence, if 
the conviction appears unjust.!°° and where the appel- 
late court has cognizance by appeal or writ of error, it 
may relieve immediately if the imprisonment and error 
are unjust and apparent.!! And in cases involving 
Federal {and State jurisdiction, the prisoner will be 
released if detained by a State court for offense com- 
mitted within United States jurisdiction,!!? as if the 
State law is void,!!8 or if the alleged offense was under 
Federal authority,!4 or before Federal officer.U5 


The decision of the proper court on habeas corpus 
is conclusive between the parties on the same mat- 
ters.U6 But other process may issue against the 
party.7 T. C. HaDDOCcK, 

Oshkosh, Wis. 


103 State v. Lyon, 1 N. J. L. (Coxe), 403; See Bennett, 
supra; See Martin, supra. 

104 Heyward, 1 Sandf. 701. 

105 Ex parte Gibson, 31 Cal. 619. 

106 Ring, 28 Cal. 247. 

107 Jones v. Kelly, 17 Mass. 116; Whiting v. Putnam, 17 
Mass. 175; State v. Everett, Dudley (S. C.), 295; SeeSnow- 
den v. State, 8 Mo. 483. 

108 Garsline, 21 How. 84; 10 Abb. 282; See People v. Chap 
man, 30 How. 202; Ex parte Taylor, 5 Cow. 39; People v. 
Bergier, 3 Park, 316; People v. Baker, 10 How. 567; , Peo- 
ple v. Van Horne. 8 Barb. 158. 

109 Ex parte Badgley, 7 Cow. 472; Ex parte Queen of the 
Bay, 1 Cal. 157; Ez parte Bennett, 2 Cranch, C. Ct. 612; 
People v. Stanley, 18 How. Pr. 179; Republican v. Groler, 
2 Yeates, Pa. 258; Ex parte Lunge, 18 Well. 163; Ex parte 
Seebold, 100 U. S. 371; Ez parte Randolph, 2 Brock. 447. 

10 P, v. Falmsbee, 60 Barb. 480; P. v. Restall, 3 How. 251. 

1ll Ex parte Siebold, 100 U. 8. 371. 

112 Ex parte Tatem, 1 yrughes, 588. 

3 Wong Yung Lung, 2 Fed. Rep. 624. 

Ii4 Ez parte \Titus, 8 Ben. 411; In re Bull, 4 Dill, 323; 
Geisler, 13 C. L. N. 59; U. 8S. v. Morris, 29 L. Reg. 318; U. 
8. v. Jailer, 2 Abb. C. C. 265. 

15 Bridges, 2 Woods, 428. 

16 Mercein v. People, 25 Wend. 64; People v. Burtnett, 
13 Abb. 8; People v. Orser, 12 How. 550; Thomas, 10 Abb. 
(U. 8.) 114, ° 

17 Ex parte Milburn, 9 Pet. 704; Ex parte Kaine, 3 
Blatchf. 1. 





FIX TURES—TREES BLOWN DOWN. 


RE AINSLIE; SWINBURN v. AINSLIE. 





English Court of Appeal, 1885. 


FIxTURES.—Trees Blown Down—Do they go to the 
Executor or Devisee2—When trees are blown down 
during the life of the owner of the fee, they go 





to his executor, rather than to the devisee, in case they 
are severed from the freehold. Remarks about what 
constitutes a severance. 


MONTAGUE AINSLIE was at the time of his death, . 


which occurred on the Ist Feb. 1884, entitled in 
fee to two estates in Lancashire, known as the 
Grizedale estate and the Satterthwaite estate. By 
his will he devised these estates to trustees, -for a 
term of ninety-nine years, on trust to manage and 
cultivate the estates and fell timber and wood 
thereon, and out of the proceeds of the felling and 
sale of such timber and wood if sufficient, and if 
not out of the rents and profits thereof, in propor- 
tion to the values thereof, to pay an annuity of 2501 
to his son Montague Mordaunt Ainslie during his 
life, and to pay the surplus to the persons for the 
time being entitled immediately in reversion to 
the rents and profits of the respective estates. The 
testator devised the Grizedale estate in remainder 
to his son, the Rev. Henry Ainslie, for life, with 
remainder to Ernest Henry Ainslie in tail; and 
devised the Satterthwaite estate, subject to the 
term of ninety-nine years, to his son William 
George Ainslie in fee. 

During Dec. 1883 and Jan. 1884 extraordinary 
gales occurred, which blew down and lifted a large 
number of larch trees on the two estates, which at 


the date of the death of the testator, were either- 


prone or blown out of the perpendicular, and were 
more or less attached to the ground by a greater 
or less proportion of their roots. 

A summons was taken out by one of the execu- 
tors to have it determined whether the trees so 
blown down belonged to the executors as personal 
estate of the testator, or passed as part of the in- 
heritance under the devises of the estate, and if 
the latter, whether the proceeds of such of them 
as might be cut and severed from the inheritance 
by the trustees of the term to be treated as income 
or capital. 

PEARSON J. held that all trees blown down to 
such an extent that they could not grow as trees 
usually grow, were severed and belonged to the 
executors; that the proceeds of the trees which 
were simply lifted, and would have to be cut fer 
the sake of allowing the other trees to grow prop- 
erly, and for the proper cultivation of the estate, 
belonged to the tenant for life; that the trees must 
be sold, and that if, for instance two-thirds of 
them were blown so far out of the perpendicular 
that they could no longer grow as trees, two-thirds 
of the sale moneys must belong to the executors. 
and one third belong to the tenants for life. , 

The defendants appealed. 

Cozens-Hardy, Q. C. and Pauli for the tenant 
for life of the Grizedale estate and the owner in 
fee of the Satterthwaite estate. 

Wolstenholme for the tenant in tail of the Grize-- 
dale estate. 

Cookson, Q. C. and T. Ribton for the respond- 
ents, the executors. 

The Lord Chancellor (Halsbury).—I am of opin- 


| No. 16.. 








Vc 


ion 
eou 
pos 
nal 
for 
sev 
ow 
eX] 


to 

Sol 
cas 
$a) 


ilh 
80 


the 
If | 


“ea 


ll i Oe oe — ee 


> 


~ 


a Vee § OO 8D @ 


~~ SS eS — 


XUM 








VoL. 22.] 


THE CENTRAL LAW JOURNAL. 379 








10n that the judgment of the learned judge in the 
court below cannot be supported. The broad pro- 
position is this—and it comes here in the most 
naked form—that if these trees are attached toand 
form part of the soil, they are realty; if they are 
severed from the soil they are personalty. For my 
own part, I am unable to frame words which will 
express more clearly than does the maxim with 
which we are all familiar, the degree and extent 
to which a thing may form part of the soil by rea- 
son of the attachment of the roots, which in every 
case is a question of fact. In whatI am about to 
say I am not in the least endeavering to lay down 
a principle, but only putting this forward as an 
illustration. If a thing were fixed to the ground, 
.so that in the ordinary course of things you would 
have to apply some new forces to remove it from 
the ground, then it would be fixed to the ground. 
Af the roots were broken in the soil, so that the tree 
and its roots were in truth and in fact severed from 
each other, although some of the broken parts of 
the tree still remained covered with earth, I should 
think it would be in truth and in fact severed, al- 
though to the casual observer it would seem to 
have some of the roots fixed in the ground. So, 
with reference to what one calls the roots, sub- 
stantially one can understand what the root of a 
tree is; but of course you may refine upon that 
word until you make every minute filament that 
grows from the tree a root. IfI were sitting as a 
judge of fact, Ishould say that, if the only con- 
nection between the soil and the root was the min- 
ute filament, the tree was not fixed to the soil at 
all. But beyond that, I decline to attempt to draw 
thé intermediate line which Mr. Cookson invited us 
to draw between something that is not fixed to the 
soil, and something that looks like it, and which 
may, one of these days, become fixed to the soil. I 
do not know how to de that. The broad proposi- 
tion is, that if the tree is severed, it belongs to the 
executors, but if the tree is not severed it belongs 
to the inheritance. That is the only direction that 
I will acquiesce in giving. Now,Iam quite un- 
able to accept what the learned judge below has 
said, even as acriterion. A tree may grow, not in 
the way that trees ordinarily grow, and yet be as 
firmly fixed in the soil as ever it was in the course 
of its tree-life. On the other hand, a tree may be 
absolutely dead, and yet undoubtedly form part 
of the soil. The question of the life of the tree 
becomes immaterial. The only qnestion, put in 
the baldest and broadest form, is whether or not 
the tree is affixed to thesoil. If it is affixed it is 
realty, but if it is severed it is personalty, 
Corton, L. J.—I am of the same opinion. The 
principle laid down by the learned judge in the 
court below is, I think, the wrong principle. He 
‘sought to lay down the principle on which the 
matter was to be decided, by saying that those 
trees which were in such a position, in conse- 
quence of the wind, that they could not grow as 
trees naturally would grow, were personalty. In 
my opinion that is a wrong principle entirely. 
‘The question is not whether they can grow as a 





tree naturally would grow, but whether they are 
fixed to the freehold. Larch trees naturally grow 
upright, but it may well be that a larch tree is ab- 
solutely fixed to the soil though it may grow in a 
position in which, if the storm had not occurred, 
it would not have naturally grown. That is not 
the test. All wecan do is to say that those trees 
which are severed from the soil are personal es- 
tate, and that the other trees which are not sey- 
ered, belong to the inheritance. The life and 
mode of growth are certainly no test as to whether 
a thing is or is not affixed to the soil. That is all 
we can say. I think that, subject to what the 
Lord Chancellor may say, we should substitute for 
the declaration that has been made, the following: 
That the trees which had, on the Ist Feb. 1884, 
been blown down, so as to be severed from the 
soil, form part of the personal estate, and that all 
others are part of the inheritance. ‘Then we shall 
learn what itis. It is a question as regards each 
tree whether there is such a connection as to pre- 
vent the tree being severed from the ground. If 
there were a broken bit of root joining the tree 
with the soil, I should think it would be difficult 
to say that tree was not severed. I think that, if 
we were to apply the test applied by the learned 
judge in the court below, we should be doing 
wrong. 

LINDLEY, L. J.—I am of the same opinion. But 
for the accident of this storm, the executors would 
have had no more to do with these trees than I 
have. It is for them to make out that the trees 
belong to them. They can only make that out by 
showing that they were severed—that they were 
detached from the soil. If the trees were blasted, 
the executors would have nothing whatever to do 
with them. I think the test that has been sug- 
gested is the one to be adopted in place of the test 
of the learned judge in the court below. 

Cotton, L. J.—There will be liberty, if “neces- 
sary, to apply to the judge in chambers to give ef- 
fect to this declaration. 

Appeal allowed. 


Solicitors for all parties, Mills, Dowson & Co. 


NoTE.—the law of fixtures seems clear in principle, 
but its application has occasioned a great deal of per- 
plexity. This is due to the fact that it is differently 
construed in differant cases. In a question between 
the heir and executor it is construed with vigor in fa- 
vor of the heir; between the executor of the tenant 
and the remainderman, more favorably for the execu- 
tor; between the landlord and tenant with the greatest 
latitude toward the tenant, with an increased liberality 
concerning fixtures erected for ;purposes of trade or 
manufacture.! But as between vendor and vendee, 
the law is more liberal in favor of the vendee than for 
any one else.2 About as correct a definition as can be 
found of a fixture is, that itis something whichis in 
some way permanently, or at least habitually, attached 
tothe land or some building on it.8 As between the heirs 
and the executor such productions of the soil 


12 Kent’s Com. 345. 
2 Walker v. Sherman,20 Wend. 636. 
8 Walker v. Sherman, supra. 
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as are raised annually by labor, although they 
are fixed to the soil, are considered of a personal 
nature, and pass to the executor.4 Things which pro- 
duce an annual profit, are not comprehended under 
the name of emblements, and do not go to the execu- 
tors Growing trees, fruit and grass are parcel of the 
land and descend to the heir.6 Manure lying in heaps 
about barns goes to the heir rather than to the execu- 
tor.7 While the trees are growing, and before they are 
severed from the freehold, they are part of the real es- 
tate, but as soon as they are cut down, they are per- 
sonal property. The timber while standing is part of 
the inheritance, but whenever it is severed, either by 
the act of God as by tempest, or by the tenants’ wrong- 
ful act, or by a trespasser, it becomes personal prop- 
erty and belongs to him who has the first estate of in- 
heritance, and he may bring trover for it.9 The cases all 
refer to a severance from the soil as the essential, but in 
no prior case does the fact of severance seem to have 
been disputed. 

As between the vendor and vendee, when the land is 
sold without reservation, the crop growing, trees 
felled, fruit, etc., go with the land. Fruit, as indus- 
trials, go by will or deed to the devisee or grantee of 
the land. Hop poles used in cultivating hops, but 
temporarily piled up in a yard, go with the realty in a 
sale of it.!2. Timber trees, if blown down or severed 
by a stranger, pass by a deed of the land. Trees felled 
and left upon the land, fruit upon trees, or fallen and 
left under the trees, etc., go with the land to the ven- 
dee, if there be no reservation in the deed. It is other- 
wise if the trees have been cut into logs or hewed into 
timber.’ In an Illinois case, where hewed timbers, 
posts, and a round log were cut on the land for the pur- 
pose of erecting a granary on the land, but the idea was 
abandoned, it was held that these articles did not pass 
by a deed of the land.4 The court referred to the 
prior case of Wincher v. Shrewsbury, where a party 
had made rails and cut and sawed timber on United 
States land, which were subsequently converted by the 
party who entered the land from the government. The 
court there argued, that what is severed from the 
- land, and by the act and labor of man converted into 
personal property, such as implements of industry, do 
not pass with the land. It was also held, that the 
United States had suffered from the trespass, and that 
the purchaser of the land was not aggrieved, other- 
wise the trespasser would be liable to two different 
parties for his trespass. 

S. S. MERRILL. 


4 Toller’s Law of Ex., 149; 1 Williams on Ex. 710. 

52 Bl. Com. 123; Toller’s Law of Ex. 194. 

62 Bl. Com. 122; Evans v. Roberts, 5 Bam. & Cres. 829; 
Bank v. Craig, 1 Barb. 542. ° 

7 Kittredge v. Woods, 3 N. H. 503. 

82 Bl. Com. 389; Bank v. Craig, 1 Barb. 542; Warren v. 
Leland, 2 Barb. 613; Williams v. Duke of Bolton, 1 Cox’ 
Cases, 72. 

9 Bewick v. Whitfield, '3 P. Williams, 268; Herlaken- 
der’s Case, 4 Co. 63; Funant v. Thompson, 5 Barn. & Ald. 
826; Moores v. Wait, 3 Wend. 104; Brock v. Smith, 14 Ark. 
431. 


10 Kittridge v. Woods, 3 N. H. 503. 
ll Walker v. Sherman, supra. 
12 Bishop v. Bishop, 1 Kernan, 123. 
18 Brackett v. Goddard, 54 Me. 309. 
14 Cook v. Whiting, 16 Ill. 480. 

2 Scam. 283. 
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1, CoNsPIRACY—Acts and Declarations—E vidence— 
Prima facie case first established—Discretion of 
court.—Parties Entering into Conspiracy after 
it’s Formation.—Declarations as to Character— 
Opinion of Witness.—Statements and Acts before 
Formation of Conspiracy.—The Testimony of a 
Witness after the Conspiracy Inadmissible— A 
conspiracy is, in general terms, a combination of 
two or more persons, by some concerted action, to 
accomplish some criminal or unlawful purpose. (3 
Gr. Evidence, Sec. 87 cited). When the conspiracy 
is established, the act and declation of one conspir- 
ator in the prosecution of the common enterprise, 
is considered the act or declaration of all and is 
evidence against all. A foundation, however, must 
or should be laid to establish a prima facie case of 
conspiracy before the admission of evidence of acts 
or declarations of one as evidence against the rest 
(1 Whar. Cr. Law, 1 Gr. Ed. Sec. III cited). But 
it is within the discretion of the court to permit 
evidence to be given, the relevance of whichis not 
apparent at the time, which the prosecution shows 
will be rendered so thereafter. Every one entering 
into a conspiracy is a party to every act which has 
been done before by the others—done in a further- 
ance of the common enterprise. Wherever a con- 
spiracy is entered into, it is usually established by 
circumstantial eyidence. But the acts or declara- 
tions of one can not be admitted against another 
unless the facts and circumstances warrant the 
conclusion that a conspiracy was existing at the 
time of such declarations or acts. Judge Ferris 
said: ‘What do you want with a man like Owen? 
He would murdera man for $1.” Even if there 
had been evidence tending to show the existence 
of a conspiracy at the time of this statement it was 
still illegal and improper, being only the opinion of 
of the witness as to the character of the defendant, 
and it ought to have been excluded. Dr. Dadomsky 
was allowed to tell of transactions, and conversa- 
tions with Friedman, the deceased, and Moskovitz, 
the principal, in relation to taking ou} a policy of 
insurance on the life of Friedman. This occured 
before the existance of any grounds of alleged 
conspiracy, and it was error to admit it. The 
handwriting of a letter not being proved and 
having no signature is not evidence. Mr. Stan- 
nard detailed conversations and acts of Moskovitz 
at the telegraph office after the cutting. He said 
Moskovitz had a letter from Cairo, which the wit- 
ness read and talken about, but had no signature 
and made inquiry about ‘our friend.” There is 
no evidence of Owen’s handwriting nor: that he 
wrote the letter. It would not have been compe- 
tent to introduce the original lejter (the witnes 
was allowed to state contents of letter from mem- 
ory) as the letter of defendant, ifit had been pres- 
ent at the trial, nor was it competent to prove the 
contents and Moskovitz’ declarations as evidence 
against defendant. The common design had been 
consummated and nothing said or done afterward 
by one can affect the others. Owen v. State, S.C. 
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Tennessee, February 20, 1886, Southern Law 


Times. 


CRIMINAL Law—Indict ment —Evidence.—An in- 
dictment for a statutory offense which follows the 
language of the statute is sufficient. On trial of 
an indictment charging the statutory offense of at- 
tempting to poison a human being, where the evi- 
dence shows the bread and meal used for the pur- 
pose alleged contained the substance known as 
white arsenic, evidence to show a previous pur- 
chase of that article is competent; and where the 
purchase of a poison of uniform manufacture was 
proved, it is sufficient to admit evidence of the 
chemist’s analysis of another box of the same ar- 
ticle. The fact that the poison used, was changed 
in appearance by foreign coloring matter is imma- 
terial; and the objection that the relative quantity 
or proportion of poison found in the bread or meal 
did not correspond with that charged in the in- 
dictment, is immaterial. Evidence of the bias ofa 
witness against the defendant might be admissible 
to impeach his credibility; but no useful purpose 
would be served by the admission of such evidence 
upon a distinct and collateral issue, for the pur- 
pose of showing the charge to be untrue. Com- 
monwealth v. Hobbs, 8. C. Mass., Jan. 7, 1886, New 
Engl. Rep. 


EASEMENT—TRESPASs—Action of, will Lie for 

Injury to an Alley in Common by One Joint Tenant 
against the Other.—Damages—Rules Determining 
Amount.—Such Alley a Common Private Way, 
and Respective Owners’ Rights Thereto—By con- 
temporaneous conveyances of lots on an alley, by 
descrfptions bounding thereon, with a right of way 
over the alley in common with the other owners, 
the title passes (unless there are express words of 
exclusion) to the center line of the alley, subject 
to the private way; and for an injury to the soil, 
and things affixed thereto, an action of trespass 
will lie by an owner in possession of the adjoining 
lot. For injury occasioned by the interruption of 
the easement of way, damages are to be awarded 
for the inconvenience thence arising up to the com- 
mencement of the suit. For injury by digging 
and removing soil, etc. (though subject to a right 
of way,) the damages are to be measured by con- 
pensation for the diminished value of the property 
viewed in its existing relations to the alley. Each 
owner of such common private way over an alley 
is entitled to its unobstruction use for its full width, 
and to remove therefrom anything interfering with 
such use. Each owner of the soil is entitled tothe 
advantages, and subject to the disadvantages of 
its original surface, except that such surface may 
be reasonably adapted to use for the way created; 
and the erection of improvements adapted to the 
origininal or any altered surface of the way will 
not change the rights of the respective ownem, un- 
less by their acts they have estopped themselves 
from asserting such rights. Freeman v. Sayre, 8. 
C. New Jersey, Webruary 18, 1886, Atlantic Rep. 


GARNISHMENT. — Mortgage — Garnishment of 
Mortgagee—Fraudulent Conveyance.—A. sued B., 
obtained a judgment, and garnished C. It ap- 
peared that B. conveyed certain lots to C. by war- 
ranty deed duly recorded, and C. gave back to B. 
a land contract, agreeing to reconvey on payment 
of the sum named, and interest, in one year from 
date. C. conveyed the lots to B.’s daughter in con- 
sideration of $1, and she conveyed to D. by war- 
ranty deed, subject to C.’s claim and a mortgage of 
3800. The deed to the daughter was fraudulent as 





o 


6. 


ad 


to B.’s creditors. Held, that the title to the lots 
was in B., and C. was a mere mortgagee, and not 
liable to garnishment; that the question whether 
the deed to the daughter was fraudulent could not 
be tried inthe garnishment proceeding; and that 
C. was entitled to judgment against A. for costs. 
Farwell v. Wilmarth, 8. C. Wis., February 2, 1886, 
N. W. Rep. 


INSANITY.—Presumption of. —Overall was in- 
dicted and convicted of mule stealing in the Cir- 
cuit Court of Robertson county. There was testi- 
mony tending to show insanity prior and subse- 
quently to the commission of the offense. On this 
point the court charged the jury that: “Iam asked 
to instruct that, if the proof shows that the de- 
fendant was insane before he took the mule, the 
law presumes this state of mind existed until the 
proof shows the contrary. I instruct you that if 
the proof shows general insanity existed before he 
took the mule, then this condition of mind will be 
presumed to continue until the contrary appears; 
and the same is true of partial insanity upon par- 
ticular subjects, but the character of insanity 
which the law will presume to continue, when 
once shown to exist, seems to be of an jhabitual 
and permanent character, and not merely occa- 
sional or of transitory character.” This was‘error. 
It is the rule in all cases that insanity or other con- 
dition of mind or body once shown to exist, is 
presumed to continue until the contrary is madeto 
appear. There is no reason why the presumption 
shall not apply to periodical lunacy as well as to 
permanent derangement, or that an offense per- 
petrated by one temporarily insane shouldj not be 
inquired of by the same rules of law as an offense 
committed by one permanently deranged. Overall 
v. State,S.C.Tenn., March 6, 1886, South. Law 
Times. 


INTOXICATING Liquors.—Sale without§License 
— Sale, where made.—Where the contract is silent 
on the subject, and there is nothing in the transac- 
tion indicating a different intention, and a manu- 
facturer residing in one city receives through his 
agent residing in another an order for beer from a 
customer there, and fills the order by delivering 
the beer to a common carrier at the place of man- 
ufacture, consigned to such customer at his place 
of residence, or to such agent for him, the sale is 
complete, and the title passes at the]place of ship- 
ment, even though the customer on receiving the 
beer at his place of residence pays to such agent 
there the purchase price, and the absence of a li- 
cense to sell liquors in the county where the pur- 
chaser resided will not render the agent liable for 
selling without obtaining a license there. Sar- 
becker n. State, 8.C. Wis., Feb. 2, 1886, N. W. 
Rep. 


LANDLORD AND TENANT. — Defective Sewer— 
Measure of Damages.—The owner of a property is 
liable for injury and damage done to a neighboring 
lot by reason of a sewer so improperly constructed 
or repaired that the ordinary and reasonable use 
by the tenant caused the damage, and he cannot 
throw upon the tenant from year to year, who was 
guilty of no misconduct towards him, the.respon- 
sibibility for a nuisance created by himself. The 
measure of damages is what it will cost to remove 
the nuisance, or put the property in as good con- 
dition as before, including the loss of enjoyment of 
the premises; and evidence to show that, istadmis- 
sible. Ward v. Gardner, 8. C. Pa., Pa., January 
4, 1886, Atl. Rep. 
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8. LisEt—Juror Competency of—Slander.—When 
a libel is printed in an edition of many copies for 
general circulation, the extent of the circulation 
procured or caused by the publisher, may be shown 
against him as evidence of the injury to the person 
libeled. All ofthe several deliveries to different 
persons, of the libelous pamphlet, are to be treated 
as substantiating the allegation of publication. 
The intermarriage of the aunt or uncle of a juror 
with the aunt or uncle of plaintiff suing for dama- 
ges for a libel, is not such a relationship as will 
disqualify the juror. A verbal slander is not such 
a provocation as will justify or mitigate a libel, 
hence evidence of such slander is properly excluded 
Sprague v. Bigelow, S. C. Mass. Jan. 6, 1886, New 
Eng. Rep. 

9. MUNICIPAL CORPORATION. — Sewer, Stream 
Converted into—Liability of City for Damage 
Caused by Defect—Notice of Condition of Sewer 
—Negligence.—Where a municipal corporation has 
converted a running stream into a public sewer, by 
covering, arching, assuming control of, and ap- 
pointing officers to keep it in repair, the city will 
be liable for damage to owners of private property 
caused by any neglect or inattention on its part, 
just as if the sewer was originally an artificial one. 
The fact that employees of the city were at work 
in the sewer a few days before it burst, is evidence 
of knowledge of its condition, or negligence. 
Kranz v. Mayor, etc., 8. C. Md., January 29, 1886, 
Atl. Rep. 


19. PARTNERSHIP.—Dissolution by Death — New 
Firm—Participation of Administrator of Former 
Partner in Profits.—Where a partnership is dis- 
solved by the death of one of the partners, and a 
new partnership is formed for the purpose of car- 
rying on the business, and a third person is taken 
in as a partner, who represents and believes that he 
has purchased the interest of the estate of the de- 
ceased member of the former firm in the stock and 
fixtures, and turns them in as a part of the part- 
nership funds of the new partnership, the admin- 
istrator of the deceased member of the former 
firm will not be entitled to participate in the prof- 
its of such new firm. Demarest v. Rutan, Court 
of Chancery, New Jersey, October 28, 1885, Atl. 
Rep. 





11. . Insolvency — Contribution —Serv'c s — 
Book-Keeper.—Where an insolvent company ar- 
ranged to have its affairs carried on by its credit- 
ors, represented by a committee, which, after the 
credit of the company had entirely gone, obtained 
ore on its own credit and that of the individual mem- 
bers, and where ore was so bought upon the credit 
of one individual, and suit forits price brought 
against him alone, another member of the com- 
mittee with whom he had gone into a partnership 
after the committee had dissolved, and the prop- 
erty had been sold and leased to said partnership, 
could not be compelled to contribute to the pay- 
ment of said ore; nor can the affairs of an entirely 
distinct and previous partnership between the 
same parties be settled in a proceeding to recover 
the profits made under the subsequent firm, though 
the account had been transferred to its books. No 
credit will be allowed for the services of a book- 
keeper employed by another firm; it being pre- 
sumed that his time belonging to his employers, 
the recompense for any part not occupied in their 
work should belong to them. Beeson’s Appeal, S. 
C. Pa., Feb. 15, 1886, Atl. Rep. 





12. SLANDER.—Privileged Communications—Reason 
Sor Discharge of Emyloyee.—Where an employee 
is discharged, and, upon inquiry of the official by 
whom he is discharged, is informed that it was up- 
on the charge of theft, or other accusations that 
would be slanderous under other circumstances, 
the fact that he sought the information makes such 
language a privileged communication, unless the 
plaintiff can clearly show malice, abuse, or vilifi- 
cation in language, manner, or circumstance under 
which the communication was made by the de- 
fendant. Beeler v. Jackson, 8S. C. New Jersey, 
March 10, 1886, Atl. Rep. 


13. WATERS AND WATER-CoOURSES. — Riparian 
Owner—Right to Prevent Change in Channel of 
Stream.—A riparian owner may protect his land 
from a threatened change in the channel of the 
stream liable to, occur by reason of the washing 
away of his bank, and in pursuance thereof may 
build a bulk-head as high as was his original bank 
before it was washed away. And this will not de- 
prive the opposite owner of any right, nor give 
him legal ground for complaint. Barnes v. Mar- 
shall, 8. C. Cal., February 27, 1886, Pacific Rep. 








QUERIES AND ANSWERS.* 


[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 





QUERIES. 


41. In Missouri the State has lien on lands for delin- 
quent taxes assessed against them, enforceable by civil 


action in courts of general jurisdiction, upon notice to 


the owners as in other suits to enforce liens. R.S., §§ 
6836-7. The statute endows widows of one-third for 
life of all lands of which husbands were seized at any 
time during marriage. R.8., § 2186. Will decree and 
sale in tax suits against husbands in life defeat dower? 
If not, when against husbands only, will they, if wives 
be joined as defendants? G. H. 





QUERIES ANSWERED. 

Query 35. [22 Cent. L. J. 310.]—A., having $500 in 
bank, on the first of the month, draws a check in favor 
of B. for $500, and, on the second, one for $500 in favor 
of C. Neither check is presented, and on the tenth the 
bank fails, with no assets. Assuming (1) that the ques- 
tion arises where a check operates as an assignment, 
and (2) where it does not, has either B. or C., or both, 
recourse to A., or has each recourse for half the 
amount? 

Cincinnati, O. 


Answer.—Whether the check be regarded as an as- 
signment, or not the law of the case, would be the 
same. B. would have no recourse whatever on A. A 
bank check is payable instantly on demand. Dan. on 
Neg. Ins., vol. 2, § 1572. Demand of payment should 
be made by holder within reasonable time, or the 
drawer will be discharged in case of the failure,of the 
bank before demand. Dan. on Neg. Ins., vol. 2, § 1590 
and decisions cited in foot-note. 17 Ohio St. 82; 3 
Amer. Rep. 690; 10 Wall. 947; 5 Ga. 245; 42 III. 288; 
Morse on Banks & Banking (2nd edition, revised), 280, 
et seq. Within ten days is not within the reasonable 
time of the law, where payee lives in the same place 
where bank is located. Dan. on Neg. Ins., 2d vol. § 
1590 and foot-note; Morse on Banks & Banking (2nd 
edition, revised), 280, et seg. C will have recourse on 
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A. for the amount. Check must be drawn on an exist- 
ing deposit, else fraudulent. Dan. on Neg. Ins., vol. 2, 
§ 1569; 18 Wall. 620; Morse on Banks & Banking (2nd 
edition, revised), 37-260. Overdrawing is fraudulent. 
Morse on Banks & Banking (2nd edition), 376; Dan. on 
Neg. Ins., vol. 2, § 1597; 16 Me. 56. C. would be ex- 
cused for failure in making presentment for payment. 
A cannot avail himself of his own fraud. Dan. on 
Neg. Ins., vol. 2, § 1596 and § 1597. See Maryland 
ease, 7 Har. & J. 381-387. Cuas. P. PRESSLY. 

Augusta, Ga. 

Query 20. [22 Cent. L. J. 215.]—SUBJECTING THE 
FEES OF A PUBLIC OFFICER TO THE PAYMENT OF 
His PrivaTe Drests.—Z. is a public official elected to 


office, has no salary, but receives fees and employs 


four or more deputies to assist him in performing du- 
ties of office. He is insolvent. Can his individual 
creditors reach the fees of the offive, and if so how? 
Give authorities, SULLIVAN & May. 


Answer.—On considerations of public policies, State’ 
county and municipal, are not liable to attachment in 
garnishment.” 3 Sneed. 379 (Tenn.); 8 Heisk. 50; 
852-3 (Tenn.); 9 Heisk. 511 (Tenn.); 11 Lea, 149 
(Tenn.). 2 Tenn. Ch. Rep. 682, holds that a municipal 


corporation cannot even be garnisheed by attachment 


for debt due from it to third person, but that the in- 
junctive process of the chancery court may be in- 
voked, and a receiver had. 5 and 6 Lea, 173, holds 
that pension money is not reachable by garnishment, 
until it has become absolutely and unconditionally in- 
to the pensioners hands and possession. 

Pulaski, Tenn. FLOURNOY RIVERS. 








. CORRESPONDENCE. 


UNTERSTATE GARNISHMENTS AND EXEMP- 
TION LAWs, 


Tov the Editor of the Central Law Journal: 


In Vol. 22 C. L. J. Mr, Sullivan, expresses the opin- 
ion that an exemption is a personal privilege, which 
an be claimed by the debtor only. In your note to 
his letter, you say there are decisions to the contrary, 
but have not time tolook them up. InC. & A. R. R. 
Co. v. Ragland, 84 Ill. 375, our court held it to be the 
duty of the company when garnisheed to set up debtor’s 
right and claim exemption for him, citing Lock vy. 
Johnson, 36 Mo. 464, and Winterfield v. Railway Co., 
29 Wis. 589. Sam. Woops. 

Quincy, Il. 


DANGER OF AMATEUR CONVEYANCE. 
‘To the Editor of the Central Law Journal: 


As confirmatory of your remarks in CENTRAL Law 
JOURNAL of April 2, 1886, concerning the employment 
of inexperienced persons to draw up instruments of 
writing, permit the writer to state an instance that 
came under his own observation. 

An illiterate man was employed to draw a will; and 
owing to the bungling manner in which it was drawn 
the following cases growing out ofthe transaction have 
been to the Supreme Court of Indiana. Carter v. 
Jones, 86 Ind. 289; Jones v. Rhoads, 74 Ind. 510; Jones 
v. Carter, 96 Ind. 307; Rhoads v. Jones, 92 Ind. 328; 
and Rhoads v. Jones, 95 Ind. 341. 





In addition to these, three cases are now pending in 
the trial court; and two more are in contemplation. 
One of the parties contesting, and well to dois insol- 
vent; and the other in very straightened circym- 
stances. 

To crown all however, a political party has elected 
the draughtsman of this will to two terms as sheriff, 
thus enabling him to continue sowing seeds to bear 
troubles in the future and afford endless contests. In 
such cases the statute of limitations is a haven of rest. 

Crawfordsville, Ind. OBSERVER. 


MECHANIC’S LIEN LAW IN NEBRASKA. 


To the Editor of the Central Law Journal: 


In your answer to Query No. 20, in the CENTRAL 
LAW JOURNAL of Feby. 19th, you use this language, 
“A contract with the owner of the propertyis every- 
where the necessary basis of a mechanic’s lien,” &c. 
I think that this is not the law in Nebraska. There 
are.two sections of our mechanic’s lien law. The Ist 
provides for giving the material men a lien when the 
material is furnished direct to the owner of the building 
either upon a contract express orimplied: The 2nd,pro- 
vides for giving the material men a lien, when the ma- 
terial is furnished to a contractor, to be by him used in 
constructing the building. This section gives the ma- 
terial men a lien ifthe sameis filed against the property 
within 60 days. Our Supreme Court in construing 
this section in Foster vy. Dohle, 17 Neb. 633, say. ‘*This 
liability of the owner of a building which is being erec- 
ted or repaired is not placed on the ground of a con- 
tract made with the owner by the person performing 
the labor or furnishing the material, because usually 
there is no such contract between them, but upon the 
ground that as the labor or material contributed to the 
erection or reparation of the building of which the 
owner receives the benefit. the law imposes upon him 
the responsibility, for sixty days at least, of seeing 
that the claims are paid.” In that case the court holds 
that the mechanic’s lien is good for whatever material 
was actually used in the building, whether there was 
any contract. J. McLoup. 

David City, Neb. 








RECENT PUBLICATIONS. 


FEDERAL DECISIONS.—Cases argued and determined 
in the Supreme, Circuit, and District Courts of the 
United States, comprising the opinions of those 
courts from the time of their organization to the pre- 
sent date, together with extracts from the opinions 
of the Court of Claims, and the Attorneys General, 
and the opinions of general importance of the Ter- 
ritorial Courts. By William G. Myer, Author of an 
Index to the United States Supreme Court Reports, 
ete. Vol. XI.—CouRTS. — CREDITORS’ BILL. St. 
Louis, Mo.: The Gilbert Book Company. 1885. 


We had occasion recently to review two of the vol- 
umes of this admirable series, Vols. VIII and XII, 
and bore our cordial and unqualified testimony to the 
merits of the compilation. Of the volume now before 
us, we need hardly say more than that it is worthy of 
its companions, and fully equal to any of them. Nev- 
ertheless we deem it appropriate to adopt, with refer- 
ence tothe general work, the language used by our 
learned contemporary, the Criminal Law Magazine, 
in its review of a preceding volume of the series: 

“Probably no series of law books ever published in 
America has been so extensively and [frequently re- 
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viewed in the legal periodicals as the ‘Federal Deci- 
sions.’ So much has been said about these books, 
and the notices are so uniformly in praise of the books 
themselves, and of the pluck and enterprise of the 
editor and his publishers, that the subject has become 
a difficult one upon which to attempt the advancement 
of new ideas.” 

The Criminal Law Magazine proceeds, in regard to 
the volume, relating to its specialty, to say: 

“By purchasing this one book, the lawyer whose 
practice is on the criminal side of the courts is as well 
off as if he had bought all the Federal reports, Su- 
preme, Circuit and District, nay he is more fortunate, 
forin this book the cases are arranged by subjects, 
and instead of wading through over three hundred 
volumes in search of cognate decisions, he finds them 
all here, at once, all assorted, and grouped together for 
his especial benefit.” 

This language is as applicable to any other volume 
as to that relating to criminal law. The great and 
pre-eminent merits of this series are, first, that each 
subject is exhausted, and second, that everything of 
any value is so arranged and labelled as to be available 
for immediate use. 








JETSAM AND FLOTSAM. 





HasTy MARRIAGE AND FREE SPEECH.—In the in- 
vestigations of legal questions we sometimes encounter 
incidents that in a social point of view are curious, not 
to say funny. Nearly a hundred years ago (1789) was 
decided the case of the Countess of Strathmore v. 
Bowes. The facts were that Lady Strathmore, “being 
seized and possessed of great property, both real and 
personal,” was engaged to be married to Mr. Gray, 
and with his full consent settled her whole estate upon 
herself.. A few days afterwards, hearing that Mr. 
Bowes had fought a duel on her account with the ed- 
itor of a uewspaper who had traduced her character, 
she determined to marry him and did so the next day. 
Mr. Bowes brought suit to have the settlement set 
aside, as in fraud of his marital rights. And here is 
what Lord Thurlow says about her, and it is very free 
speaking about a “society” lady of high degree, even 
in the mouth of a Lord Chancellor: “As to the moral- 
ity of the transaction, I shall say nothing to that. 
They seem to have been pretty well matched. Marri- 
age in general seems to have been Lady Strathmore’s 
object; she was disposed to marry anybody, but not to 
part with her fortune. This settlement is to be con- 
sidered asthe effect of a lucid interval, and if there 
ean be reason in madness, by doing this she discovered 
a spark of understanding.” 


DAMAGES FOR MENTAL SUFFERING — QUG@RE, 
FRIGHT.—The courts have so often held that damages 
for wounded feelings cannot be recovered in an action 
tor the breach of a contract, that it might be supposed 
the Iaw was well understood. But the plaintiff in 
Blankeny v. Westeru Union Telegraph Co., 8. C. Ind., 
could not have understood it, else he would not have 
claimed a thousand dollars from the company for the 
failure to deliver a message, whereby he missed the 
opportunity of attending his brother’s funeral. The 
court said: **No case can be found where a person has 
been allowed to recover damages for a shcck, injury or 
outrage to the feelings, unaccompanied by an injury to 
the person. A different doctrine would lead to absurd 
and curious litigation. Take, for example, a railroad 
collision; it is proper that every passenger on the train 
who is personally injured should recever for the negli- 





gence, but shall every one who was frightened by the 
collision, maintain an action against the company?’ ” 
—Ohio Law Journal. 


FORENSIC ELOQUENCE.—Those who lament the de- 
eay of forensic eloquence have much reason in their 
sorrow; those who wonder at the same decay either 
are not familiar with the courts, or neglect to con- 
sider the influences which are®at work. In these 
days we seldom heara powerful address, except ina 
criminal court, or from the mouth of counsel who 
speak with almost the same authority as a judge. But 
the cause of the failing is to be found not in the advo- 
cate, but in the judge. Counsel, or some of them, do 
not lack ability to speak, but the opportunity of speak- 
ing without interruption from the Bench. A striking 
example of our meaning has occurred during the past 
week. The ex-Solicitor-General was addressing to the 
jury a powerful appeal for the defendant in Bryce vy. 
Rusden. The action was brought by the Native Min- 
ister of New Zealand against an historian, whom he 
charged with libel. Sir John Gorst had striven to jus- 
tify the tone of the book by reviewing the policy of the 
New Zealand Government towards the natives; he 
then proceeded to expound his views of the law of li- 
bel—views which did not commend themselves to Bar- 
on Huddleston. We are not concerned, at this mo- 
ment, with the accuracy of Sir John Gorst’s proposi- 
tion, but with the fact that the learned judge thought 
fit to interrupt the flow of the speaker’s eloquence by 
a reference to the authorities. This is a matter of 
every-day occurrence. A fervid oration is stopped, or 
a clear argument is obscured, for no better reason 
than that some incidental point occurs to the presiding 
judge. A desultory discussion follows, and the jury 
are removed from the influence of the speaker, or lose 
the thread of the argument. We maintain that this 
practice, besides robbing proceedings in a court of jus- 
tice of such attractions as they might otherwise pos- 
sess, causes a weary waste of time. In the long run, 
the speaker will not be denied, and the long-deferred 
argument will come out, in fragments, but not cur- 
tailed. Nor do we see that any danger of injustice 
would ensue if judges confined the half of the collo- 
quial dicta in which they now indulge in their legiti- 
mate place—the summing-up or the judgment. Such 
areform would encourage a revival of forensic elo- 
quence and immensely lighten the labors of those hum- 
ble but useful animals, the reporters.—Law Times. 


SHORTHAND REPORTERS.—In speaking of an in- 
convenience which has been frequently experienced in 
the use of shorthand reports in the trial of causes, the 
Chicago Legal Adviser says,that it ‘‘is having the effect 
of greatly lengthening out the record, making it ex- 
pensive in cases of appeals, requiring also a great dal 
of time in examining a case on the hearing on appeal.” 
This suggestion was adopted at a recent meeting of the 
American Bar Association: “The record of trial 
should contain shorthand notes of all oral testimony, 
written out in long hand, and filed with the clerk; but 
only such parts should be copied and sent to an appel- 
late court as are relevant to the point to be discussed 
on appeal; and if more be sent, the party sending it 
should be made to pay into court a sum fixed by the 
appellate court by way of penalty.” Thus it will be 
seen that shorthand reporting of cases has its disad- 
vantages. But itis a necessity with which we cannot 
dispense, even with all of its objectionable features. 
In the best of things it is natural that there should be 
some defects, though it is always desirable they be 
cured, and efforts to this end are always laudable.— 
— Washington Law Reporter. 








